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HYDROGRAPHIC SERVICES IMPROVEMENT ACT OF 1998
[Title III of Public Law 105-384, Approved Nov. 13, 1998, 112 Stat. 3454]
[Amended through Public Law 107-372, Dec. 19, 2002]

AN ACT To approve a governing international fishery agreement between the
United States and the Republic of Poland, and for other purposes.
Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

TITLE III—NOAA HYDROGRAPHIC
SERVICES

SEC. 301. [33 U.S.C. 851 note] SHORT TITLE.

This title may be cited as the “Hydrographic Services Improve-
ment Act of 1998”.

SEC. 302. [33 U.S.C. 892] DEFINITIONS.
In this title:

(1) ADMINISTRATOR.—The term “Administrator” means the
Administrator of the National Oceanic and Atmospheric Ad-
ministration.

(2) ADMINISTRATION.—The term “Administration” means
the National Oceanic and Atmospheric Administration.

(3) HYDROGRAPHIC DATA.—The term “hydrographic data”
means information acquired through hydrographic or bathy-
metric surveying, photogrammetry, geodetic, geospatial, or geo-
magnetic measurements, tide and current observations, or
other methods, that is used in providing hydrographic services.

(4) HYDROGRAPHIC SERVICES.—The term “hydrographic
services” means—

(A) the management, maintenance, interpretation, cer-
tification, and dissemination of bathymetric, hydrographic,
geodetic, geospatial, geomagnetic, and tide and current in-
formation, including the production of nautical charts,
nautical information databases, and other products derived
from hydrographic data;

(B) the development of nautical information systems;
and

(C) related activities.

(5) AcT OF 1947.—The term “Act of 1947” means the Act
entitled “An Act to define the functions and duties of the Coast
and Geodetic Survey, and for other purposes”, approved August
6, 1947 (33 U.S.C. 883a et seq.).

3



Sec. 303 HYDROGRAPHIC SERVICES IMPROVEMENT ACT OF 1998 4

SEC. 303. [33 U.S.C. 892a] FUNCTIONS OF THE ADMINISTRATOR.

(a) RESPONSIBILITIES.—To fulfill the data gathering and dis-
semination duties of the Administration under the Act of 1947, the
Administrator shall—

(1) acquire and disseminate hydrographic data;

(2) promulgate standards for hydrographic data used by
the Administration in providing hydrographic services;

(3) promulgate standards for hydrographic services
provided by the Administration;

(4) ensure comprehensive geographic coverage of hydro-
graphic services, in cooperation with other appropriate Federal
agencies;

(5) maintain a national database of hydrographic data, in
cooperation with other appropriate Federal agencies;

(6) provide hydrographic services in uniform, easily acces-
sible formats;

(7) participate in the development of, and implement for
the United States in cooperation with other appropriate Fed-
eral agencies, international standards for hydrographic data
and hydrographic services; and

(8) to the greatest extent practicable and cost-effective, ful-
fill the requirements of paragraphs (1) and (6) through con-
tracts or other agreements with private sector entities.

(b) AuTHORITIES.—To fulfill the data gathering and dissemina-
tion duties of the Administration under the Act of 1947, and sub-
ject to the availability of appropriations, the Administrator—

(1) may procure, lease, evaluate, test, develop, and operate
vessels, equipment, and technologies necessary to ensure safe
navigation and maintain operational expertise in hydrographic
data acquisition and hydrographic services;

(2) may enter into contracts and other agreements with
qualified entities, consistent with subsection (a)(8), for the ac-
quisition of hydrographic data and the provision of hydro-
graphic services;

(3) shall award contracts for the acquisition of hydro-
graphic data in accordance with title IX of the Federal Prop-
erty and Administrative Services Act of 1949 (40 U.S.C. 541 et
seq.); and

(4) shall, subject to the availability of appropriations, de-
sign, install, maintain, and operate real-time hydrographic
monitoring systems to enhance navigation safety and effi-
ciency.

(c) CONSERVATION AND MANAGEMENT OF COASTAL AND OCEAN
RESOURCES.—Where appropriate and to the extent that it does not
detract from the promotion of safe and efficient navigation, the Sec-
retary may use hydrographic data and services to support the con-
servation and management of coastal and ocean resources.

SEC. 304. [33 U.S.C. 892b] QUALITY ASSURANCE PROGRAM.

(a) DEFINITION.—For purposes of this section, the term “hydro-
graphic product” means any publicly or commercially available
product produced by a non-Federal entity that includes or displays
hydrographic data.

(b) PROGRAM.—

(1) IN GENERAL.—The Administrator—
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(A) by not later than 2 years after the date of enact-
ment of the Hydrographic Services Improvement Act
Amendments of 2002, shall, subject to the availability of
appropriations, develop and implement a quality assurance
program that is equally available to all applicants, under
which the Administrator may certify hydrographic prod-
ucts that satisfy the standards promulgated by the Admin-
istrator under section 303(a)(3) of this Act;

(B) may authorize the use of the emblem or any trade-
mark of the Administration on a hydrographic product cer-
tified under subparagraph (A); and

(C) may charge a fee for such certification and use.

(2) LIMITATION ON FEE AMOUNT.—Any fee under paragraph
(1)(C) shall not exceed the costs of conducting the quality as-
surance testing, evaluation, or studies necessary to determine
whether the hydrographic product satisfies the standards
adopted under section 303(a)(3), including the cost of admin-
istering such a program.

(¢) LiMITATION ON LIABILITY.—The Government of the United
States shall not be liable for any negligence by a person that pro-
duces hydrographic products certified under this section.

(d) HYDROGRAPHIC SERVICES ACCOUNT.—

(1) ESTABLISHMENT.—There is established in the Treasury
a separate account, which shall be known as the “Hydrographic
Services Account”.

(2) CONTENT.—The account shall consist of—

(A) amounts received by the United States as fees
charged under subsection (b)(1)(C); and

(B) such other amounts as may be provided by law.

(3) USE.—Amounts in the account shall be available to the
Administrator, without further appropriation, for hydrographic
services.

(e) LIMITATION ON NEW FEES AND INCREASES IN EXISTING FEES
FOR HYDROGRAPHIC SERVICES.—After the date of the enactment of
this Act, the Administrator may not—

(1) establish any fee or other charge for the provision of
any hydrographic service except as authorized by this section;
or

(2) increase the amount of any fee or other charge for the
provision of any hydrographic service except as authorized by
this section and section 1307 of title 44, United States Code.

SEC. 305. [33 U.S.C. 892c] HYDROGRAPHIC SERVICES REVIEW PANEL.
(a) ESTABLISHMENT.—No later than 1 year after the date of en-
actment of the Hydrographic Services Improvement Act Amend-
ments of 2002, the Secretary shall establish the Hydrographic
Services Review Panel.
(b) DUTIES.—
(1) IN GENERAL
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administrative services and assistance as it may reasonably re-
quire to carry out its duties.
(c) MEMBERSHIP.—

(1) IN GENERAL.—

(A) The panel shall consist of 15 voting members who
shall be appointed by the Administrator. The Director of
the Joint Hydrographic Institute and no more than 2 em-
ployees of the National Oceanic and Atmospheric Adminis-
tration appointed by the Administrator shall serve as non-
voting members of the panel. The voting members of the
panel shall be individuals who, by reason of knowledge, ex-
perience, or training, are especially qualified in one or
more of the disciplines and fields relating to hydrographic
surveying, tide, current geodetic and geospatial measure-
ment, marine transportation, port administration, vessel
pilotage, and coastal and fishery management.

(B) An individual may not be appointed as a voting
member of the panel if the individual is a full-time officer
or employee of the United States.

(C) Any voting member of the panel who is an appli-
cant for, or beneficiary (as determined by the Secretary) of,
any assistance under this Act shall disclose to the panel
that relationship, and may not vote on any matter per-
taining to that assistance.

(2) TERMS.—

(A) The term of office of a voting member of the panel
shall be 4 years, except that of the original appointees, five
shall be appointed for a term of 2 years, five shall be ap-
pointed for a term of 3 years, and five shall be appointed
for a term of 4 years, as specified by the Administrator at
the time of appointment.

(B) Any individual appointed to a partial or full term
may be reappointed for one additional full term. A voting
member may serve after the date of the expiration of the
term of office for which appointed until his or her suc-
cessor has taken office.

(3) NOMINATIONS.—At least once each year, the Secretary
shall publish a notice in the Federal Register soliciting nomi-
nations for membership on the panel.

(4) CHAIRMAN AND VICE CHAIRMAN.—

(A) The panel shall select one voting member to serve
as the Chairman and another voting member to serve as
the Vice Chairman.

(B) The Vice Chairman shall act as Chairman in the
absence or incapacity of the Chairman.

(d) COMPENSATION.—Voting members of the panel shall—

(1) receive compensation at a rate established by the Sec-
retary, not to exceed the maximum daily rate payable under
section 5376 of title 5, United States Code, when actually en-
gaged in the performance of duties for such panel; and

(2) be reimbursed for actual and reasonable expenses in-
curred in the performance of such duties.

(e) MEETINGS.—The panel shall meet on a biannual basis and,
at any other time, at the call of the Chairman or upon the request
of a majority of the voting members or of the Secretary.
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(f) Powers.—The panel may exercise such powers as are rea-
sonably necessary in order to carry out its duties under subsection
(b).

SEC. 306. [33 U.S.C. 892d] AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to the Administrator
the following:

(1) To carry out nautical mapping and charting functions
under sections 303 and 304 of this Act, except for conducting
hydrographic surveys—

(A) $50,000,000 for fiscal year 2003;
(B) $55,000,000 for fiscal year 2004;
(C) $60,000,000 for fiscal year 2005;
(D) $65,000,000 for fiscal year 2006; and
(E) $70,000,000 for fiscal year 2007.
(2) To contract for hydrographic surveys under section
303(b)(1), including the leasing or time chartering of vessels—
(A) $40,000,000 for fiscal year 2003;
(B) $42,500,000 for fiscal year 2004;
(C) $45,000,000 for fiscal year 2005;
(D) $47,500,000 for fiscal year 2006; and
(E) $50,000,000 for fiscal year 2007.
(3) To operate hydrographic survey vessels owned by the
United States and operated by the Administration—

(A) $14,000,000 for fiscal year 2003;

(B) $18,000,000 for fiscal year 2004; and

(C) $21,000,000 for fiscal years 2005 through 2007.

(4) To carry out geodetic functions under this title—

(A) $27,500,000 for fiscal year 2003;

(B) $30,000,000 for fiscal year 2004;

(C) $32,500,000 for fiscal year 2005;

(D) $35,000,000 for fiscal year 2006; and

(E) $35,500,000 for fiscal year 2007.

(5) To carry out tide and current measurement functions

under this title—
(A) $25,000,000 for fiscal year 2003;
(B) $27,500,000 for fiscal year 2004;
(C) $30,000,000 for fiscal year 2005;
(D) $32,500,000 for fiscal year 2006; and
(E) $35,000,000 for fiscal year 2007.

(6) To carry out activities authorized under this title that
enhance homeland security, including electronic navigation
charts, hydrographic surveys, real time tide and current meas-
urements, and geodetic functions, in addition to other amounts
authorized by this section, $20,000,000.

SEC. 307. AU;II-(IJ%II%ISZED NUMBER OF NOAA CORPS COMMISSIONED OF-

[(a) AUTHORIZED NUMBER.—Amends section 2 of the Coast and
Geodet]:ic Survey Commissioned Officers’ Act of 1948 (33 U.S.C.
853a).

[(b) OFFICER RESPONSIBLE FOR COMMISSIONED OFFICERS AND
VESSEL FLEET.—Amends section 24(a) of the Coast and Geodetic
Survey Commissioned Officers’ Act of 1948 (33 U.S.C. 853u(a)).]

(¢) RELIEF FROM MORATORIUM ON NEW APPOINTMENTS.—The
Secretary of Commerce immediately shall terminate the morato-
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rium on new appointments of commissioned officers to the National
Oceanic and Atmospheric Administration Corps.
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NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRA-
TION COMMISSIONED OFFICER CORPS ACT OF 2002

[Public Law 107-372, Approved Dec. 19, 2002, 116 Stat. 3078]

AN ACT To reauthorize the Hydrographic Services Improvement Act of 1998, and
for other purposes.

* * *k & * * *k

TITLE II—NATIONAL OCEANIC AND AT-
MOSPHERIC ADMINISTRATION COM-
MISSIONED OFFICER CORPS

SEC. 201. [33 U.S.C. 3001 note] SHORT TITLE.
This title may be cited as the “National Oceanic and Atmos-
pheric Administration Commissioned Officer Corps Act of 2002”.

Subtitle A—General Provisions

SEC. 211. [33 U.S.C. 30011 COMMISSIONED OFFICER CORPS.
There shall be in the National Oceanic and Atmospheric Ad-
ministration a commissioned officer corps.

SEC. 212. [33 U.S.C. 3002] DEFINITIONS.

(a) APPLICABILITY OF DEFINITIONS IN TITLE 10, UNITED STATES
CoDE.—Except as provided in subsection (b), the definitions pro-
vided in section 101 of title 10, United States Code, apply to the
provisions of this title.

(b) ADDITIONAL DEFINITIONS.—In this title:

(1) AcTive DUTY.—The term “active duty” means full-time
duty in the active service of a uniformed service.

(2) GRADE.—The term “grade” means a step or degree, in
a graduated scale of office or rank, that is established and des-
ignated as a grade by law or regulation.

(3) OFFICER.—The term “officer” means an officer of the
commissioned corps.

(4) FLAG OFFICER.—The term “flag officer” means an officer
serving in, or having the grade of, vice admiral, rear admiral,
or rear admiral (lower half).

(5) SECRETARY.—The term “Secretary” means the Sec-
retary of Commerce.

(6) ADMINISTRATION.—The term “Administration” means
the National Oceanic and Atmospheric Administration.

n
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SEC. 213. [33 U.S.C. 3003] AUTHORIZED NUMBER ON THE ACTIVE LIST.

(a) ANNUAL STRENGTH ON ACTIVE LIST.—The annual strength
of the commissioned corps in officers on the lineal list of active
duty officers of the corps shall be prescribed by law.

(b) LINEAL LisT.—The Secretary shall maintain a list, known
as the “lineal list”, of officers on active duty. Officers shall be car-
ried on the lineal list by grade and, within grade, by seniority in
grade.

SEC. 214. [33 U.S.C. 3004] STRENGTH AND DISTRIBUTION IN GRADE.

(a) RELATIVE RANK; PROPORTION.—Of the total authorized
number of officers on the lineal list of the commissioned corps,
there are authorized numbers in permanent grade, in relative rank
with officers of the Navy, in proportions as follows:

(1) 8 in the grade of captain.

(2) 14 in the grade of commander.

(3) 19 in the grade of lieutenant commander.

(4) 23 in the grade of lieutenant.

(5) 18 in the grade of lieutenant (junior grade).

(6) 18 in the grade of ensign.

(b) COMPUTATION OF NUMBER IN GRADE.—

(1) IN GENERAL.—Subject to paragraph (2), whenever a
final fraction occurs in computing the authorized number of of-
ficers in a grade, the nearest whole number shall be taken, and
if the fraction is one-half the next higher whole number shall
be taken.

(2) LIMITATION ON INCREASE IN TOTAL NUMBER.—The total
number of officers on the lineal list authorized by law may not
be increased as the result of the computations prescribed in
this section, and if necessary the number of officers in the low-
est grade shall be reduced accordingly.

(c) PRESERVATION OF GRADE AND PAY, ETC.—No officer may be
reduced in grade or pay or separated from the commissioned corps
as the result of a computation made to determine the authorized
number of officers in the various grades.

(d) FILLING OF VACANCIES; ADDITIONAL NUMBERS.—Nothing in
this section may be construed as requiring the filling of any va-
cancy or as prohibiting additional numbers in any grade to com-
pensate for vacancies existing in higher grades.

(e) TEMPORARY INCREASE IN NUMBERS.—The total number of
officers authorized by law to be on the lineal list during a fiscal
year may be temporarily exceeded so long as the average number
on that list during that fiscal year does not exceed the authorized
number.

SEC. 215. [33 U.S.C. 3005] AUTHORIZED NUMBER FOR FISCAL YEARS
2003 THROUGH 2005.

There are authorized to be on the lineal list of the commis-
sioned corps of the National Oceanic and Atmospheric
Administration—

(1) 270 officers for fiscal year 2003;

(2) 285 officers for fiscal year 2004; and

(3) 299 officers for fiscal year 2005.
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Subtitle B—Appointment and Promotion of
Officers

SEC. 221. [33 U.S.C. 3021] ORIGINAL APPOINTMENTS.

(a) IN GENERAL.—

(1) GRADES.—Original appointments may be made in the
grades of ensign, lieutenant (junior grade), and lieutenant.

(2) QUALIFICATIONS.—Under regulations prescribed by the
Secretary, such an appointment may be given only to a person
who—

(A) meets the qualification requirements specified in

paragraphs (1) through (4) of section 532(a) of title 10,

United States Code; and

(B) has such other special qualifications as the Sec-
retary may prescribe by regulation.

(3) EXAMINATION.—A person may be given such an ap-
pointment only after passage of a mental and physical exam-
ination given in accordance with regulations prescribed by the
Secretary.

(4) REVOCATION OF COMMISSION OF OFFICERS FOUND NOT
QUALIFIED.—The President may revoke the commission of any
officer appointed under this section during the officer’s first
three years of service if the officer is found not qualified for the
service. Any such revocation shall be made under regulations
prescribed by the President.

(b) LINEAL LisT.—Each person appointed under this section
shall be placed on the lineal list in a position commensurate with
that person’s age, education, and experience, in accordance with
regulations prescribed by the Secretary.

(¢) SERVICE CREDIT UPON ORIGINAL APPOINTMENT IN GRADE
ABOVE ENSIGN.—

(1) IN GENERAL.—For the purposes of basic pay, a person
appointed under this section in the grade of lieutenant shall be
credited as having, on the date of that appointment, three
years of service, and a person appointed under this section in
the grade of lieutenant (junior grade) shall be credited as hav-
ing, as of the date of that appointment, 12 years of service.

(2) HIGHER CREDIT UNDER OTHER LAW.—If a person ap-
pointed under this section is entitled to credit for the purpose
of basic pay under any other provision of law that would ex-
ceed the amount of credit authorized by paragraph (1), that
person shall be credited with that amount of service in lieu of
the credit authorized by paragraph (1).

SEC. 222. [33 U.S.C. 3022] PERSONNEL BOARDS.

(a) CONVENING.—At least once a year and at such other times
as the Secretary determines necessary, the Secretary shall convene
a personnel board. A personnel board shall consist of not less than
five officers on the lineal list in the permanent grade of commander
or above.

(b) DuTiESs.—Each personnel board shall—

(1) recommend to the Secretary such changes in the lineal
list as the board may determine; and
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(2) make selections and recommendations to the Secretary
and President for the appointment, promotion, separation, con-
tinuation, and retirement of officers as prescribed in this sub-
title and subtitle C.

(c) ACTION ON RECOMMENDATIONS NOT ACCEPTABLE.—In a case
in which any recommendation by a board convened under sub-
section (a) is not accepted by the Secretary or the President, the
board shall make such further recommendations as are acceptable.
SEC. 223. [33 U.S.C. 30231 PROMOTION OF ENSIGNS TO GRADE OF LIEU-

TENANT (JUNIOR GRADE).

(a) IN GENERAL.—An officer in the permanent grade of ensign
shall be promoted to and appointed in the grade of lieutenant (jun-
ior grade) upon completion of three years of service. The authorized
number of officers in the grade of lieutenant (junior grade) shall be
temporarily increased as necessary to authorize such appointment.

(b) SEPARATION OF ENSIGNS FOUND NoT FULLY QUALIFIED.—If
an officer in the permanent grade of ensign is at any time found
not fully qualified, the officer’s commission shall be revoked and
the officer shall be separated from the commissioned service.

SEC. 224. [33 U.S.C. 3024] PROMOTION BY SELECTION TO PERMANENT
GRADES ABOVE LIEUTENANT (JUNIOR GRADE).

Promotion to fill vacancies in each permanent grade above the
grade of lieutenant (junior grade) shall be made by selection from
the next lower grade upon recommendation of the personnel board.
SEC. 225. [33Pg.ss]:3%. 3025] LENGTH OF SERVICE FOR PROMOTION PUR-

(a) GENERAL RULE.—Each officer shall be assumed to have, for
promotion purposes, at least the same length of service as any
other officer below that officer on the lineal list.

(b) ExcepTION.—Notwithstanding subsection (a), an officer who
has lost numbers shall be assumed to have, for promotion pur-
poses, no greater service than the officer next above such officer in
such officer’s new position on the lineal list.

SEC. 226. [33 U.S.C. 3026] APPOINTMENTS AND PROMOTIONS TO PER-
MANENT GRADES.

Appointments in and promotions to all permanent grades shall
be made by the President, by and with the advice and consent of
the Senate.

SEC. 227. [33 U.S.C. 3027] GENERAL QUALIFICATION OF OFFICERS FOR
PROMOTION TO HIGHER PERMANENT GRADE.

No officer may be promoted to a higher permanent grade on
the active list until the officer has passed a satisfactory mental and
physical examination in accordance with regulations prescribed by
the Secretary.

SEC. 228. [33 U.S.C. 3028] POSITIONS OF IMPORTANCE AND RESPONSI-
BILITY.

(a) DESIGNATION OF POSITIONS.—The Secretary may designate
positions in the Administration as being positions of importance
and responsibility for which it is appropriate that officers of the
Administration, if serving in those positions, serve in the grade of
vice admiral, rear admiral, or rear admiral (lower half), as des-
ignated by the Secretary for each position.
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(b) ASSIGNMENT OF OFFICERS TO DESIGNATED POSITIONS.—The
Secretary may assign officers to positions designated under sub-
section (a).

(¢) DIRECTOR OF NOAA CoORPS AND OFFICE OF MARINE AND
AVIATION OPERATIONS.—The Secretary shall designate one position
under this section as responsible for oversight of the vessel and air-
craft fleets and for the administration of the commissioned officer
corps. That position shall be filled by an officer on the lineal list
serving in or above the grade of rear admiral (lower half). For the
specific purpose of administering the commissioned officer corps,
that position shall carry the title of Director of the National Oce-
anic and Atmospheric Administration Commissioned Officer Corps.
For the specific purpose of administering the vessel and aircraft
fleets, that position shall carry the title of Director of the Office of
Marine and Aviation Operations.

(d) GRADE.—

(1) TEMPORARY APPOINTMENT TO GRADE DESIGNATED FOR
POSITION.—An officer assigned to a position under this section
while so serving has the grade designated for that position, if
appointed to that grade by the President, by and with the ad-
vice and consent of the Senate.

(2) REVERSION TO PERMANENT GRADE.—An officer who has
served in a grade above captain, upon termination of the offi-
cer’s assignment to the position for which that appointment
was made, shall, unless appointed or assigned to another posi-
tion for which a higher grade is designated, revert to the grade
and number the officer would have occupied but for serving in
a grade above that of captain. In such a case, the officer shall
be an extra number in that grade.

(e) NUMBER OF OFFICERS APPOINTED.—

(1) OVERALL LIMIT.—The total number of officers serving
on active duty at any one time in the grade of rear admiral
(lower half) or above may not exceed four.

(2) LiMIT BY GRADE.—The number of officers serving on ac-
tive duty under appointments under this section may not
exceed—

(A) one in the grade of vice admiral;
(B) two in the grade of rear admiral; and
(C) two in the grade of rear admiral (lower half).

(f) PAY AND ALLOWANCES.—An officer appointed to a grade
under this section, while serving in that grade, shall have the pay
and allowances of the grade to which appointed.

(g) EFFECT OF APPOINTMENT.—An appointment of an officer
under this section—

(1) does not vacate the permanent grade held by the offi-
cer; and

(2) creates a vacancy on the active list.

SEC. 229. [33 U.S.C. 3029] TEMPORARY APPOINTMENTS AND PRO-
MOTIONS GENERALLY.

(a) ENSIGN.—Temporary appointments in the grade of ensign
may be made by the President alone. Each such temporary ap-
pointment terminates at the close of the next regular session of the
Congress unless the Senate sooner gives its advice and consent to
the appointment.
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(b) LIEUTENANT (JUNIOR GRADE).—Officers in the permanent
grade of ensign may be temporarily promoted to and appointed in
the grade of lieutenant (junior grade) by the President alone when-
ever vacancies exist in higher grades.

(c) ANY ONE GRADE.—When determined by the Secretary to be
in the best interest of the service, officers in any permanent grade
may be temporarily promoted one grade by the President alone.
Any such temporary promotion terminates upon the transfer of the
officer to a new assignment.

SEC. 230. [33 U.S.C. 3030] TEMPORARY APPOINTMENT OR ADVANCE-

MENT OF COMMISSIONED OFFICERS IN TIME OF WAR OR
NATIONAL EMERGENCY.

(a) IN GENERAL.—Officers of the Administration shall be sub-
ject in like manner and to the same extent as personnel of the
Navy to all laws authorizing temporary appointment or advance-
ment of commissioned officers in time of war or national emer-
gency.

(b) LIMITATIONS.—Subsection (a) shall be applied subject to the
following limitations:

(1) A commissioned officer in the service of a military de-
partment under section 251 may, upon the recommendation of
the Secretary of the military department concerned, be tempo-
rarily promoted to a higher rank or grade.

(2) A commissioned officer in the service of the Adminis-
tration may be temporarily promoted to fill vacancies in ranks
and grades caused by the transfer of commissioned officers to
the service and jurisdiction of a military department under sec-
tion 251.

(3) Temporary appointments may be made in all grades to
which original appointments in the Administration are author-
ized, except that the number of officers holding temporary ap-
pointments may not exceed the number of officers transferred
to a military department under section 251.

SEC. 231. [33 U.S.C. 3031] PAY AND ALLOWANCES; DATE OF ACCEPT-
ANCE OF PROMOTION.

(a) ACCEPTANCE AND DATE OF PROMOTION.—An officer of the
commissioned corps who is promoted to a higher grade—

(1) is deemed for all purposes to have accepted the pro-
motion upon the date the promotion is made by the President,
unless the officer expressly declines the promotion; and

(2) shall receive the pay and allowances of the higher
grade from that date unless the officer is entitled under an-
other provision of law to receive the pay and allowances of the
higher grade from an earlier date.

(b) OATH OF OFFICE.—An officer who subscribed to the oath of
office required by section 3331 of title 5, United States Code, shall
not be required to renew such oath or to take a new oath upon pro-
motion to a higher grade, if the service of the officer after the tak-
ing of such oath is continuous.

SEC. 232. [33 U.S.C. 3032] SERVICE CREDIT AS DECK OFFICER OR JUN-
IOR ENGINEER FOR PROMOTION PURPOSES.

For purposes of promotion, there shall be counted in addition
to active commissioned service, service as deck officer or junior en-
gineer.
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SEC. 233. [33 U.S.C. 3033]1 SUSPENSION DURING WAR OR EMERGENCY.

In time of emergency declared by the President or by the Con-
gress, and in time of war, the President is authorized, in the Presi-
dent’s discretion, to suspend the operation of all or any part of the
provisions of law pertaining to promotion of commissioned officers
of the Administration.

Subtitle C—Separation and Retirement of
Officers

SEC. 241. [33 U.S.C. 3041] INVOLUNTARY RETIREMENT OR SEPARA-
TION.

(a) TRANSFER OF OFFICERS TO RETIRED LIST; SEPARATION FROM
SERVICE.—As recommended by a personnel board convened under
section 222—

(1) an officer in the permanent grade of captain or com-
mander may be transferred to the retired list; and

(2) an officer in the permanent grade of lieutenant com-
mander, lieutenant, or lieutenant (junior grade) who is not
qualified for retirement may be separated from the service.

(b) COoMPUTATIONS.—In any fiscal year, the total number of of-
ficers selected for retirement or separation under subsection (a)
plus the number of officers retired for age may not exceed the
whole number nearest 4 percent of the total number of officers au-
ichorized to be on the active list, except as otherwise provided by
aw.

(¢c) EFFECTIVE DATE OF RETIREMENTS AND SEPARATIONS.—A re-
tirement or separation under subsection (a) shall take effect on the
first day of the sixth month beginning after the date on which the
Secretary approves the retirement or separation, except that if the
officer concerned requests an earlier retirement or separation date,
the date shall be as determined by the Secretary.

SEC. 242. [33 U.S.C. 3042] SEPARATION PAY.

(a) AUTHORIZATION OF PAYMENT.—An officer who is separated
under section 241(a)(2) and who has completed more than three
years of continuous active service immediately before that separa-
tion is entitled to separation pay computed under subsection (b) un-
less the Secretary determines that the conditions under which the
officer is separated do not warrant payment of that pay.

(b) AMOUNT OF SEPARATION PAY.—

(1) SIXx OR MORE YEARS.—In the case of an officer who has
completed six or more years of continuous active service imme-
diately before that separation, the amount of separation pay to
be paid to the officer under this section is 10 percent of the
product of—

(A) the years of active service creditable to the officer;
and

(B) 12 times the monthly basic pay to which the officer
was entitled at the time of separation.

(2) THREE TO SIX YEARS.—In the case of an officer who has
completed three or more but fewer than six years of continuous
active service immediately before that separation, the amount
of separation pay to be paid to the officer under this section is
one-half of the amount computed under paragraph (1).
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(c) OTHER CONDITIONS, REQUIREMENTS, AND ADMINISTRATIVE
ProvisioNs.—The provisions of subsections (f), (g), and (h) of sec-
tion 1174 of title 10, United States Code, shall apply to separation
pay under this section in the same manner as such provisions
apply to separation pay under that section.

SEC. 243. [33 U.S.C. 3043] MANDATORY RETIREMENT FOR AGE.

(a) OFFICERS BELOW GRADE OF REAR ADMIRAL (LOWER
HALF).—Unless retired or separated earlier, each officer on the lin-
eal list of the commissioned corps who is serving in a grade below
the grade of rear admiral (lower half) shall be retired on the first
day of the month following the month in which the officer becomes
62 years of age.

(b) FLAG OFFICERS.—Notwithstanding subsection (a), the Presi-
dent may defer the retirement of an officer serving in a position
that carries a grade above captain for such period as the President
considers advisable, but such a deferment may not extend beyond
the first day of the month following the month in which the officer
becomes 64 years of age.

SEC. 244. [33 U.S.C. 3044] RETIREMENT FOR LENGTH OF SERVICE.

An officer who has completed 20 years of service, of which at
least 10 years was service as a commissioned officer, may at any
time thereafter, upon application by such officer and in the discre-
tion of the President, be placed on the retired list.

SEC. 245. [33 U.S.C. 30451 COMPUTATION OF RETIRED PAY.

(a) OFFICERS FIRST BECOMING MEMBERS BEFORE SEPTEMBER 8,
1980.—Each officer on the retired list who first became a member
of a uniformed service before September 8, 1980, shall receive re-
tired pay at the rate determined by multiplying—

(1) the retired pay base determined under section 1406(g)
of title 10, United States Code; by

(2) 2%2 percent of the number of years of service that may
be credited to the officer under section 1405 of such title as if
the officer’s service were service as a member of the Armed

Forces.

The retired pay so computed may not exceed 75 percent of the re-
tired pay base.

(b) OFFICERS FIRST BECOMING MEMBERS ON OR AFTER SEP-
TEMBER 8, 1980.—Each officer on the retired list who first became
a member of a uniformed service on or after September 8, 1980,
shall receive retired pay at the rate determined by multiplying—

(1) the retired pay base determined under section 1407 of
title 10, United States Code; by
(2) the retired pay multiplier determined under section

1409 of such title for the number of years of service that may

be credited to the officer under section 1405 of such title as if

the officer’s service were service as a member of the Armed

Forces.

(c) TREATMENT OF FULL AND FRACTIONAL PARTS OF MONTHS IN
COMPUTING YEARS OF SERVICE.—

(1) IN GENERAL.—In computing the number of years of

service of an officer for the purposes of subsection (a)—

(A) each full month of service that is in addition to the
number of full years of service creditable to the officer
shall be credited as Y12 of a year; and
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(B) any remaining fractional part of a month shall be
disregarded.
(2) ROUNDING.—Retired pay computed under this section,
if not a multiple of $1, shall be rounded to the next lower mul-
tiple of $1.

SEC. 246. [33 U.S.C. 3046] RETIRED GRADE AND RETIRED PAY.

Each officer retired pursuant to law shall be placed on the re-
tired list with the highest grade satisfactorily held by that officer
while on active duty including active duty pursuant to recall, under
permanent or temporary appointment, and shall receive retired pay
based on such highest grade, if—

(1) the officer’s performance of duty in such highest grade
has been satisfactory, as determined by the Secretary of the
department or departments under whose jurisdiction the offi-
cer served; and

(2) unless retired for disability, the officer’s length of serv-
ice in such highest grade is no less than that required by the
Secretary of officers retiring under permanent appointment in
that grade.

SEC. 247. [33 U.S.C. 3047] RETIRED RANK AND PAY HELD PURSUANT TO
OTHER LAWS UNAFFECTED.

Nothing in this subtitle shall prevent an officer from being
placed on the retired list with the highest rank and with the high-
est retired pay to which the officer is entitled under any other pro-
vision of law.

SEC. 248. [33 U.S.C. 3048] CONTINUATION ON ACTIVE DUTY; DEFERRAL
OF RETIREMENT.

The provisions of subchapter IV of chapter 36 of title 10,
United States Code, relating to continuation on active duty and de-
ferral of retirement shall apply to commissioned officers of the Ad-
ministration.

SEC. 249. [33 U.S.C. 3049] RECALL TO ACTIVE DUTY.

The provisions of chapter 39 of title 10, United States Code, re-
lating to recall of retired officers to active duty, including the limi-
tations on such recalls, shall apply to commissioned officers of the
Administration.

Subtitle D—Service of Officers With the
Military Departments

SEC. 251. [33 U.S.C. 30611 COOPERATION WITH AND TRANSFER TO
MILITARY DEPARTMENTS.

(a) TRANSFERS OF RESOURCES AND OFFICERS DURING NATIONAL
EMERGENCY.—

(1) TRANSFERS AUTHORIZED.—The President may, when-
ever in the judgment of the President a sufficient national
emergency exists, transfer to the service and jurisdiction of a
military department such vessels, equipment, stations, and of-
ficers of the Administration as the President considers to be in
the best interest of the country.

(2) RESPONSIBILITY FOR FUNDING OF TRANSFERRED RE-
SOURCES AND OFFICERS.—After any such transfer all expenses
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connected therewith shall be defrayed out of the appropriations
for the department to which the transfer is made.

(3) RETURN OF TRANSFERRED RESOURCES AND OFFICERS.—
Such transferred vessels, equipment, stations, and officers
shall be returned to the Administration when the national
emergency ceases, in the opinion of the President.

(4) RULE OF CONSTRUCTION.—Nothing in this section shall
be construed as transferring the Administration or any of its
functions from the Department of Commerce except in time of
national emergency and to the extent provided in this section.
(b) LIMITATION ON TRANSFER OF OFFICERS.—This section does

not authorize the transfer of an officer of the Administration to a
military department if the accession or retention of that officer in
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(1) Chapter 40, relating to leave.

(2) Section 533(b), relating to constructive service.

(3) Section 716, relating to transfers between the armed
forces and to and from National Oceanic and Atmospheric Ad-
ministration.

(4) Section 1035, relating to deposits of savings.

(5) Section 1036, relating to transportation and travel al-
lowances for escorts for dependents of members.

(6) Section 1052, relating to reimbursement for adoption
expenses.

(7) Section 1174a, relating to special separation benefits
(except that benefits under subsection (b)(2)(B) of such section
are subject to the availability of appropriations for such pur-
pose and are provided at the discretion of the Secretary of
Commerce).

(8) Chapter 61, relating to retirement or separation for
physical disability.

(9) Chapter 69, relating to retired grade, except sections
1370, 1375, and 1376.

(10) Chapter 71, relating to computation of retired pay.

(11) Chapter 73, relating to annuities based on retired or
retainer pay.

(12) Subchapter II of chapter 75, relating to death benefits.

(13) Section 2634, relating to transportation of motor vehi-
cles for members on permanent change of station.

(14) Sections 2731 and 2735, relating to property loss inci-
dent to service.

(15) Section 2771, relating to final settlement of accounts
of deceased members.

(16) Such other provisions of subtitle A of that title as may
be adopted for applicability to the commissioned officer corps
of the National Oceanic and Atmospheric Administration by
any other provision of law.

(b) REFERENCES.—The authority vested by title 10, United
States Code, in the “military departments”, “the Secretary con-
cerned”, or “the Secretary of Defense” with respect to the provisions
of law referred to in subsection (a) shall be exercised, with respect
to the commissioned officer corps of the Administration, by the Sec-
retary of Commerce or the Secretary’s designee.

SEC. 262. [33 U.S.C. 3072] ELIGIBILITY FOR VETERANS BENEFITS AND
OTHER RIGHTS, PRIVILEGES, IMMUNITIES, AND BENE-
FITS UNDER CERTAIN PROVISIONS OF LAW.

(a) IN GENERAL.—Active service of officers of the Administra-
tion shall be deemed to be active military service for the purposes
of all rights, privileges, immunities, and benefits under the fol-
lowing:

(1) Laws administered by the Secretary of Veterans Af-
fairs.

(2) The Soldiers’ and Sailors’ Civil Relief Act of 1940 (50
App. U.S.C. 501 et seq.).

(3) Section 210 of the Social Security Act (42 U.S.C. 410),
as in effect before September 1, 1950.

(b) EXERCISE OF AUTHORITY.—In the administration of the
laws and regulations referred to in subsection (a), with respect to
the Administration, the authority vested in the Secretary of De-
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fense and the Secretaries of the military departments and their re-
spective departments shall be exercised by the Secretary of Com-
merce.

SEC. 263. [33 U.S.C. 3073] MEDICAL AND DENTAL CARE.

The Secretary may provide medical and dental care, including
care in private facilities, for personnel of the Administration enti-
tled to that care by law or regulation.

SEC. 264. [33 U.S.C. 3074] COMMISSARY PRIVILEGES.

(a) EXTENSION OF PRIVILEGE.—Commissioned officers, ships’ of-
ficers, and members of crews of vessels of the Administration shall
be permitted to purchase commissary and quartermaster supplies
as far as available from the Armed Forces at the prices charged of-
ficers and enlisted members of the Armed Forces.

(b) SALES OF RATIONS, STORES, UNIFORMS, AND RELATED
EQUiPMENT.—The Secretary may purchase ration supplies for
messes, stores, uniforms, accouterments, and related equipment for
sale aboard ship and shore stations of the Administration to mem-
bers of the uniformed services and to personnel assigned to such
ships or shore stations. Sales shall be in accordance with regula-
tions prescribed by the Secretary, and proceeds therefrom shall, as
far as is practicable, fully reimburse the appropriations charged
without regard to fiscal year.

(c) SURVIVING SPOUSES’ RIGHTS.—Rights extended to members
of the uniformed services in this section are extended to their sur-
viving spouses and to such others as are designated by the Sec-
retary concerned.

SEC. 265. [33 U.S.C. 3075] AUTHORITY TO USE APPROPRIATED FUNDS
FOR TRANSPORTATION AND REIMBURSEMENT OF CER-
TAIN ITEMS.

(a) TRANSPORTATION OF EFFECTS OF DECEASED OFFICERS.—In
the case of an officer who dies on active duty, the Secretary may
provide, from appropriations made available to the Administration,
transportation (including packing, unpacking, crating, and uncrat-
ing) of personal and household effects of that officer to the official
residence of record of that officer. However, upon application by the
dependents of such an officer, such transportation may be provided
to such other location as may be determined by the Secretary.

(b) REIMBURSEMENT FOR SUPPLIES FURNISHED BY OFFICERS TO
DISTRESSED AND SHIPWRECKED PERSONS.—Under regulations pre-
scribed by the Secretary, appropriations made available to the Ad-
ministration may be used to reimburse an officer for food, clothing,
medicines, and other supplies furnished by the officer—

(1) for the temporary relief of distressed persons in remote
localities; or
(2) to shipwrecked persons who are temporarily provided
for by the officer.
SEC. 266. [33 U.S.C. 3076] PRESENTATION OF UNITED STATES FLAG
UPON RETIREMENT.

(a) PRESENTATION OF FLAG UPON RETIREMENT.—Upon the re-
lease of a commissioned officer from active commissioned service
for retirement, the Secretary shall present a United States flag to
the officer.

(b) MULTIPLE PRESENTATIONS NOT AUTHORIZED.—An officer is
not eligible for presentation of a flag under subsection (a) if the of-
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ficer has previously been presented a flag under this section or any
other provision of law providing for the presentation of a United
States flag incident to release from active service for retirement.

(¢) No Cost TO RECIPIENT.—The presentation of a flag under
this section shall be at no cost to the recipient.

Subtitle F—Repeals and Conforming
Amendments

SEC. 271. REPEALS.
[Omitted-Amendments]

SEC. 272. CONFORMING AMENDMENTS.
[Omitted-Amendments]
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ACT OF AUGUST 6, 1947 (COAST AND GEODETIC SURVEY)
[Public Law 89-702, Approved Nov. 2, 1966, 80 Stat. 1091]
[Amended through Public Law 106-181, Apr. 5, 2000]

AN ACT To define the functions and duties of the Coast and Geodetic Survey, and
for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That, [33 U.S.C.
883a] to provide charts and related information for the safe navi-
gation of marine and air commerce, and to provide basic data for
engineering and scientific purposes and for other commercial and
industrial needs, the Director of the Coast and Geodetic Survey,
hereinafter referred to as the Director, under direction of the Sec-
retary of Commerce, is authorized to conduct the following activi-
ties in the United States, its Territories, and possessions:

(1) Hydrographic and topographic surveys of coastal water and

21
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SEC. 4. [33 U.S.C. 883d] To improve the efficiency of the Coast
and Geodetic Survey and to increase engineering and scientific
knowledge, the Director is authorized to conduct developmental
work for the improvement of surveying and cartographic methods,
instruments, and equipments; and to conduct investigations and re-
search in geophysical sciences (including geodesy, oceanography,
seismology, and geomagnetism).

SEc. 5. [33 U.S.C. 883e] (1) The Director is authorized to
enter into cooperative agreements, or any other agreements, with,
and to receive and expend funds made available by, any State or
subdivision thereof, or any public or private organization, or indi-
vidual, for surveys or investigations authorized herein, or for per-
forming related surveying and mapping activities, including spe-
cial-purpose maps, and for the preparation and publication of the
results thereof.

(2)1 The Secretary of Commerce is authorized to establish the
terms of any agreement entered into under this section, including
the amount of funds to be received, and may contribute that por-
tion of the costs incurred by the National Oceanic and Atmospheric
Administration, including shiptime and personnel expenses, which
the Secretary determines represents the amount of benefits derived
by the Administration from the agreement.

SEc. 6. [33 U.S.C. 883f1 The Director is authorized to contract
with qualified organizations for the performance of any part of the
authorized functions of the Coast and Geodetic Survey when he
deems such procedure to be in the public interests.

[SEC. 7. Repealed by section 4(a)(2) of Public Law 88-611, 78
Stat. 9911

SEc. 8. [33 U.S.C. 883h] The President is authorized to cause
to be employed such of the public vessels as he deems it expedient
to employ, and to give such instructions for regulating their con-
jciuct as he deems proper in order to carry out the provisions of this

ct.

SEC. 9. [33 U.S.C. 883i] There are hereby authorized to be ap-
propriated such funds as may be necessary to acquire, construct,
maintain, and operate ships, stations, equipment, and facilities and
for such other expenditures, including personal services at the seat
of government and elsewhere and including the erection of tem-
porary observatory buildings and lease of sites therefor, as may be
necessary for the conduct of the activities herein authorized.

[SEC. 10. Repeals various sections of the Revised Statutes of
the United States.]

1Section 605(b)(2) of Public Law 106-181 (114 Stat. 154) amends section 5(2) by striking “co-
operative”. The amendment was executed by striking such word both places it appeared to re-
flect the probable intent of the Congress.
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MARINE PROTECTION, RESEARCH, AND SANCTUARIES
ACT OF 1972

[Public Law 92-532, Approved Oct. 23, 1972, 86 Stat. 1052]
[Amended through Public Law 106-562, Dec. 23, 2000]

AN ACT To regulate the transportation for dumping, and the dumping, of material
into ocean waters, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, [33 U.S.C. 1401
nt] That this Act may be cited as the “Marine Protection, Re-
search, and Sanctuaries Act of 1972”.

FINDING, POLICY, AND PURPOSE

Sec. 2. [33 U.S.C. 1401] (a) Unregulated dumping of material
into ocean waters endangers human health, welfare, and amenities,
and the marine environment, ecological systems, and economic
potentialities.

(b) The Congress declares that it is the policy of the United
States to regulate the dumping of all types of materials into ocean
waters and to prevent or strictly limit the dumping into ocean wa-
ters of any material which would adversely affect human health,
welfare, or amenities, or the marine environment, ecological sys-
tems, or economic potentialities.

(c) It is the purpose of this Act to regulate (1) the transpor-
tation by any person of material from the United States and, in the
case of United States vessels, aircraft, or agencies, the transpor-
tation of material from a location outside the United States, when
in either case the transportation is for the purpose of dumping the
material into ocean waters, and (2) the dumping of material trans-
ported by any person from a location outside the United States, if
the dumping occurs in the territorial sea or the contiguous zone of
the United States.

DEFINITIONS

Sec. 3. [33 U.S.C. 1402] For the purposes of this Act the
term—

(a) “Administrator” means the Administrator of the Environ-
mental Protection Agency.

(b) “Ocean waters” means those waters of the open seas lying
seaward of the base line from which the territorial sea is measured,
as provided for in the Convention on the Territorial Sea and the
Contiguous Zone (15 UST 1606; TIAS 5639).

(c) “Material” means matter of any kind or description, includ-
ing, but not limited to, dredged material, solid waste, incinerator
residue, garbage, sewage, sewage sludge, munitions, radiological,
chemical, and biological warfare agents, radioactive materials,
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chemicals, biological and laboratory waste, wreck or discarded
equipment, rock, sand, excavation debris, and industrial, munic-
ipal, agricultural, and other waste; but such term does not mean
sewage from vessels within the meaning of section 312 of the Fed-
eral Water Pollution Control Act, as amended 33 U.S.C. 1322). Oil
within the meaning of section 311 of the Federal Water Pollution
Control Act, as amended 33 U.S.C. 1321), shall be included only to
the extent that such oil is taken on board a vessel or aircraft for
the purpose of dumping.

(d) “United States” includes the several States, the District of
Columbia, the Commonwealth of Puerto Rico, the Canal Zone, the
territories and possessions of the United States, and the Trust Ter-
ritory of the Pacific Islands.

(e) “Person” means any private person or entity, or any officer,
employee, agent, department, agency, or instrumentality of the
Federal Government, of any State or local unit of government, or
of any foreign government.

() “Dumping” means a disposition of material: Provided, That
it does not mean a disposition of any effluent from any outfall
structure to the extent that such disposition is regulated under the
provisions of the Federal Water Pollution Control Act, as amended
33 U.S.C. 1251-1376), under the provisions of section 13 of the Riv-
ers and Harbors Act of 1899, as amended 33 U.S.C. 407), or under
the provisions of the Atomic Energy Act of 1954, as amended (42
U.S.C. 2011, et seq.), nor does it mean a routine discharge of efflu-
ent incidental to the propulsion of, or operation of motor-driven
equipment on, vessels: Provided further, That it does not mean the
construction of any fixed structure or artificial island nor the inten-
tional placement of any device in ocean waters or on or in the sub-
merged land benefit such waters, for a purpose other than disposal,
when such construction or such placement is otherwise regulated
by Federal or State law or occurs pursuant to an authorized Fed-
eral or State program: And provided further, That it does not in-
clude the deposit of oyster shells, or other materials when such de-
posit is made for the purpose of developing, maintaining, or har-
vesting fisheries resources and is otherwise regulated by Federal or
State law or occurs pursuant to an authorized Federal or State pro-
gram.

(g) “District court of the United States” includes the District
Court of Guam, the District Court of the Virgin Islands, the Dis-
trict Court of Puerto Rico, the District Court of the Canal Zone,
and in the case of American Samoa and the Trust Territory of the
Pacific Islands, the District Court of the United States for the Dis-
trict of Hawaii, which court shall have jurisdiction over actions
arising therein.

(h) “Secretary” means the Secretary of the Army.

(i) “Dredged material” means any material excavated or
dredged from the navigable waters of the United States.

(j) “High-level radioactive waste” means the aqueous waste re-
sulting from the operation of the first cycle solvent extraction sys-
tem, or equivalent, and the concentrated waste from subsequent
extraction cycles, or equivalent, in a facility for reprocessing irradi-
ated reactor fuels, or irradiated fuel from nuclear power reactors.

(k) “Medical waste” means isolation wastes; infectious agents;
human blood and blood products; pathological wastes; sharps; body
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parts; contaminated bedding; surgical wastes and potentially con-
taminated laboratory wastes; dialysis wastes; and such additional
medical items as the Administrator shall prescribe by regulation.

(1) “Transport” or “transportation” refers to the carriage and re-
lated handling of any material by a vessel, or by any other vehicle,
including aircraft.

(m) “Convention” means the Convention on the Prevention of
Marine Pollution by Dumping of Wastes and Other Matter.

TITLE —OCEAN DUMPING
PROHIBITED ACTS

SeEc. 101. [33 U.S.C. 1411] (a) Except as may be authorized
by a permit issued pursuant to section 102 or section 103 of this
title, and subject to regulations issued pursuant to section 108 of
this title,

(1) no person shall transport from the United States, and
(2) in the case of a vessel or aircraft registered in the

United States or flying the United States flag or in the case

of a United States department, agency, or instrumentality, no

person shall transport from any location. !
any material for the purpose of dumping it into ocean waters.

(b) Except as may be authorized by a permit issued pursuant
to section 102 of this title, and subject to regulations issued pursu-
ant to section 108 of this title, no person shall dump any material
transported from a location outside the United States (1) into the
territorial sea of the United States, or (2) into zone contiguous to
the territorial sea of the United States, extending to a line twelve
nautical miles seaward from the base line from which the breadth
of the territorial sea is measured, to the extent that it may affect
the territorial sea or the territory of the United States.

ENVIRONMENTAL PROTECTION AGENCY PERMITS

SEc. 102. [33 U.S.C. 1412] (a) Except in relation to dredged
material, as provided for in section 103 of this title, and in relation
to radiological, chemical, and biological warfare agents, high-level
radioactive waste, and medical waste, for which no permit may be
issued, the Administrator may issue permits, after notice and op-
portunity for public hearings, for the transportation from the
United States or, in the case of an agency or instrumentality of the
United States, or in the case of a vessel or aircraft registered in
the United States or flying the United States flag, for the transpor-
tation from a location outside the United States, of material for the
purpose of dumping it into ocean waters, or for the dumping of ma-
terial into the waters described in section 101(b), where the Admin-
istrator determines that such dumping will not unreasonably de-
grade or endanger human health, welfare, or amenities, or the ma-
rine environment, ecological systems, or economic potentialities.
The Administrator shall establish and apply criteria for reviewing
and evaluating such permit applications, and, in establishing or re-
vising such criteria, shall consider, but not be limited in his consid-
eration to, the following:

(A) The need for the proposed dumping.

1S0 in law. The period should be a comma.
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(B) The effect of such dumping on human health and wel-
fare, including economic, esthetic, and recreational values.

(C) The effect of such dumping on fisheries resources,
plankton, fish, shellfish, wildlife, shore lines and beaches.

(D) The effect of such dumping on marine ecosystems, par-
ticularly with respect to—

(i) the transfer, concentration, and dispersion of such
material and its byproducts through biological, physical,
and chemical processes,

(i1) potential changes in marine ecosystem diversity,
productivity, and stability, and

(iii) species and community population dynamics.

(E) The persistence and permanence of the effects of the
dumping.

(F) The effect of dumping particular volumes and con-
centrations of such materials.

(G) Appropriate locations and methods of disposal or recy-
cling, including land-based alternatives and the probable im-
pact of requiring use of such alternate locations or methods
upon considerations affecting the public interest.

(H) The effect on alternate uses of oceans, such as sci-
entific study, fishing, and other living resource exploitation,
and nonliving resource exploitation.

(I) In designating recommended sites, the Administrator
shall utilize wherever feasible locations beyond the edge of the
Continental Shelf.

In establishing or revising such criteria, the Administrator shall
consult with Federal, State, and local officials, and interested mem-
bers of the general public, as may appear appropriate to the Ad-
ministrator. With respect to such criteria as may affect the civil
works program of the Department of the Army, the Administrator
shall also consult with the Secretary. In reviewing applications for
permits, the Administrator shall make such provision for consulta-
tion with interested Federal and State agencies as he deems useful
or necessary. No permit shall be issued for a dumping of material
which will violate applicable water quality standards. To the extent
that he may do so without relaxing the requirements of this title,
the Administrator, is establishing or revising such criteria, shall
apply the standards and criteria binding upon the United States
under the Convention, including its Annexes.

(b) The Administrator may establish and issue various cat-
egories of permits, including the general permits described in sec-
tion 104(c).

(c) DESIGNATION OF SITES.—

(1) IN GENERAL.—The Administrator shall, in a manner
consistent with the criteria established pursuant to subsection
(a), designate sites or time periods for dumping. The Adminis-
trator shall designate sites or time periods for dumping that
will mitigate adverse impact on the environment to the great-
est extent practicable.

(2) PROHIBITIONS REGARDING SITE OR TIME PERIOD.—In any
case where the Administrator determines that, with respect to
certain materials, it is necessary to prohibit dumping at a site
or during a time period, the Administrator shall prohibit the
dumping of such materials in such site or during such time pe-
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riod. This prohibition shall apply to any dumping at the site
or during such time period. This prohibition shall apply to any
dumping at the site or during the time period, including any
dumping under section 103(e).

(3) DREDGED MATERIAL DISPOSAL SITES.—In the case of
dredged material disposal sites, the Administrator, in conjunc-
tion with the Secretary, shall develop a site management plan
for each site designated pursuant to this section. In developing
such plans, the Administrator and the Secretary shall provide
opportunity for public comment. Such plans shall include, but
not be limited to—

(A) a baseline assessment of conditions at the site;

(B) a program for monitoring the site;

(C) special management conditions or practices to be
implemented at each site that are necessary for protection
of the environment;

(D) consideration of the quantity of the material to be
disposed of at the site, and the presence, nature, and bio-
availability of the contaminants in the material;

(E) consideration of the anticipated use of the site over
the long term, including the anticipated closure date for
the site, if applicable, and any need for management of the
site after the closure of the site; and

(F) a schedule for review and revision of the plan
(which shall not be reviewed and revised less frequently
than 10 years after adoption of the plan, and every 10
years thereafter).

(4) GENERAL SITE MANAGEMENT PLAN REQUIREMENT; PROHI-
BITIONS.—After January 1, 1995, no site shall receive a final
designation unless a management plan has been developed
pursuant to this section. Beginning on January 1, 1997, no per-
mit for dumping pursuant to this Act or authorization for
dumping under section 103(e) of this Act shall be issued for a
site (other than the site located off the coast of Newport Beach,
California, which is known as “LA-3”) unless such site has re-
ceived a final designation pursuant to this subsection or an al-
ternative site has been selected pursuant to section 103(b). Be-
ginning January 1, 2003, no permit for dumping pursuant to
this Act or authorization for dumping under section 103(e)
shall be issued for the site located off the coast of Newport
Beach, California, which is known as “LA-3”, unless such site
has received a final designation pursuant to this subsection or
an (%lternative site has been selected pursuant to section
103(b).

(5) MANAGEMENT PLANS FOR PREVIOUSLY DESIGNATED
SITES.—The Administrator shall develop a site management
plan for any site designated prior to January 1, 1995, as expe-
ditiously as practicable, but not later than January 1, 1997,
giving priority consideration to management plans for des-
ignated sites that are considered to have the greatest impact
on the environment.

(d) No permit is required under this title for the transportation

for dumping or the dumping of fish wastes, except when deposited
in harbors or other protected or enclosed coastal waters, or where
the Administrator finds that such deposits could endanger health,
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the environment, or ecological systems in a specific location. Where
the Administrator makes such a finding, such material may be de-
posited only as authorized by a permit issued by the Administrator
under this section.

(e) In the case of transportation of material by an agency or
instrumentality of the United States or by a vessel or aircraft reg-
istered in the United States or flying the United States flag, from
a location in a foreign State Party to the Convention, a permit
issued pursuant to the authority of that foreign State Party, in ac-
cordance with Convention requirements, and which otherwise could
have been issued pursuant to subsection (a) hereof, shall be accept-
ed, for the purposes of this title, as if it were issued by the Admin-
istrator under the authority of this section: Provided, That in the
case or an agency or instrumentality of the United States, no appli-
cation shall be made for a permit to be issued pursuant to the au-
thority of a foreign State Party to the Convention unless the Ad-
ministrator concurs in the filing of such application.

CORPS OF ENGINEERS PERMITS

SEc. 103. [33 U.S.C. 1413] (a) Subject to the provisions of sub-
sections (b), (c), and (d) of this section, the Secretary may issue per-
mits, after notice and opportunity for public hearings, for the trans-
portation of dredged material for the purpose of dumping it into
ocean waters, where the Secretary determines that the dumping
will not unreasonably degrade or endanger human health, welfare,
or amenities, or the marine environment, ecological systems, or eco-
nomic potentialities.

(b) In making the determination required by subsection (a), the
Secretary shall apply those criteria, established pursuant to section
102(a), relating to the effects of the dumping. Based upon an eval-
uation of the potential effect of a permit denial on navigation, eco-
nomic and industrial development, and foreign and domestic com-
merce of the United States, the Secretary shall make an inde-
pendent determination as to the need for the dumping. The Sec-
retary shall also make an independent determination as to other
possible methods of disposal and as to appropriate locations for the
dumping. In considering appropriate locations, he shall, to the
maximum extent feasible, utilize the recommended sites designated
by the Administrator pursuant to section 102(c). In any case in
which the use of a designated site is not feasible, the Secretary
may, with the concurrence of the Administrator, select an alter-
native site. The criteria and factors established in section 102(a) re-
lating to site selection shall be used in selecting the alternative site
in a manner consistent with the application of such factors and cri-
teria pursuant to section 102(c). Disposal at or in the vicinity of an
alternative site shall be limited to a period of not greater than 5
years unless the site is subsequently designated pursuant to sec-
tion 102(c); except that an alternative site may continue to be used
for an additional period of time that shall not exceed 5 years if—

(1) no feasible disposal site has been designated by the Ad-
ministrator;

(2) the continued use of the alternative site is necessary to
maintain navigation and facilitate interstate or international
commerce; and



31 MARINE PROTECTION, RESEARCH, & SANCTUARIES ACT Sec. 103

(3) the Administrator determines that the continued use of
the site does not pose an unacceptable risk to human health,
aquatic resources, or the environment.

(c) CONCURRENCE BY THE ADMINISTRATOR.—

(1) NOTIFICATION.—Prior to issuing a permit to any person
under this section, the Secretary shall first notify the Adminis-
trator of the Secretary’s intention to do so and provide nec-
essary and appropriate information concerning the permit to
the Administrator. Within 30 days of receiving such informa-
tion, the Administrator shall review the information and re-
quest any additional information the Administrator deems nec-
essary to evaluate the proposed permit.

(2) CONCURRENCE BY ADMINISTRATOR.—Within 45 days
after receiving from the Secretary all information the Adminis-
trator considers to be necessary to evaluate the proposed per-
mit, the Administrator shall, in writing, concur with (either en-
tirely or with conditions) or decline to concur with the deter-
mination of the Secretary as to compliance with the criteria,
conditions, and restrictions established pursuant to sections
102(a) and 102(c) relating to the environmental impact of the
permit. The Administrator may request one 45-day extension
in writing and the Secretary shall grant such request on re-
ceipt of the request.

(3) EFFECT OF CONCURRENCE.—In any case where the Ad-
ministrator makes a determination to concur (with or without
conditions) or to decline to concur within the time period speci-
fied in paragraph (2) the determination shall prevail. If the Ad-
ministrator declines to concur in the determination of the Sec-
retary no permit shall be issued. If the Administrator concurs
with conditions the permit shall include such conditions. The
Administrator shall state in writing the reasons for declining
to concur or for the conditions of the concurrence.

(4) FAILURE TO ACT.—If no written documentation is made
by the Administrator within the time period provided for in
paragraph (2), the Secretary may issue the permit.

(5) COMPLIANCE WITH CRITERIA AND RESTRICTIONS.—Unless
the Administrator grants a waiver pursuant to subsection (d),
any permit issued by the Secretary shall require compliance
with such criteria and restrictions.

(d) If, in any case, the Secretary finds that, in the disposition
of dredged material, there is no economically feasible method or
site available other than a dumping site the utilization of which
would result in non-compliance with the criteria established pursu-
ant to section 102(a) relating to the effects of dumping or with the
restrictions established pursuant to section 102(c) relating to crit-
ical areas, he shall so certify and request a waiver from the Admin-
istrator of the specific requirements involved. Within thirty days of
the receipt of the waiver request, unless the Administrator finds
that the dumping of the material will result in an unacceptably ad-
verse impact on municipal water supplies, shell-fish beds, wildlife,
fisheries (including spawning and breeding areas), or recreational
areas, he shall grant the waiver.

(e) In connection with Federal projects involving dredged mate-
rial, the Secretary may, in lieu of the permit procedure, issue regu-
lations which will require the application to such projects of the
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same criteria, other factors to be evaluated, the same procedures,
and the same requirements which apply to the issuance of permits
under subsections (a), (b), (¢), and (d) of this section and section
104(a) and (d).

PERMIT CONDITIONS

SEC. 104. [33 U.S.C. 1414] (a) Permits issued under this title
shall designate and include (1) the type of material authorized to
be transported for dumping or to be dumped; (2) the amount of ma-
terial authorized to be transported for dumping or to be dumped,;
(3) the location where such transport for dumping will be termi-
nated or where such dumping will occur; (4) such requirements,
limitations, or conditions as are necessary to assure consistency
with any site management plan approved pursuant to section
102(c); (5) any special provisions deemed necessary by the Adminis-
trator or the Secretary, as the case may be, after consultation with
the Secretary of the Department in which the Coast Guard is oper-
ating, for the monitoring and surveillance of the transportation or
dumping; and (6) such other matters as the Administrator or the
Secretary, as the case may be, deems appropriate. Permits issued
under this title shall be issued for a period of not to exceed 7 years.

(b) The Administrator or the Secretary, as the case may be,
may prescribe such processing fees for permits and such reporting
requirements for actions taken pursuant to permits issued by him
under this title as he deems appropriate.

(c) Consistent with the requirements of sections 102 and 103,
but in lieu of a requirement for specific permits in such case, the
Administrator or the Secretary, as the case may be, may issue gen-
eral permits for the transportation for dumping, or dumping, or
both, of specified materials or classes of materials for which he may
issue permits, which he determines will have a minimal adverse
environmental impact.

(d) Any permit issued under this title shall be reviewed peri-
odically and, if appropriate, revised. The Administrator or the Sec-
retary, as the case may be, may limit or deny the issuance of per-
mits, or he may alter or revoke partially or entirely the terms of
permits issued by him under this title, for the transportation for
dumping, or for the dumping, or both, of specified materials or
classes of materials, where he finds, based upon monitoring data
from the dump site and surrounding area, that such materials can-
not be dumped consistently with the criteria and other factors re-
quired to be applied in evaluating the permit application. No action
shall be taken under this subsection unless the affected person or
permittee shall have been given notice and opportunity for a hear-
ing on such action as proposed.

(e) The Administrator or the Secretary, as the case may be,
shall require an applicant for a permit under this title to provide
such information as he may consider necessary to review and
evaluate such application.

(f) Information received by the Administrator or the Secretary,
as the case may be, as a part of any application or in connection
with any permit granted under this title shall be available to the
public as a matter of public record, at every stage of the pro-
ceeding. The final determination of the Administrator or the Sec-
retary, as the case may be, shall be likewise available.
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(g) A copy of any permit issued under this title shall be placed
in a conspicuous place in the vessel which will be used for the
transportation or dumping authorized by such permit, and an addi-
tional copy shall be furnished by the issuing official to the Sec-
retary of the department in which the Coast Guard is operating,
or its designee.

(h) Notwithstanding any provision of title I of the Marine Pro-
tection, Research, and Sanctuaries Act of 1972 to the contrary, dur-
ing the two-year period beginning on the date of enactment of this
subsection, no permit may be issued under such title I that author-
izes the dumping of any low-level radioactive waste unless the Ad-
ministrator of the Environmental Protection Agency determines—

(1) that the proposed dumping is necessary to conduct
research—

(A) on new technology related to ocean dumping, or
(B) to determine the degree to which the dumping of
such substance will degrade the marine environment;

(2) that the scale of the proposed dumping is limited to the
smallest amount of such material and the shortest duration of
time that is necessary to fulfill the purposes of the research,
such that the dumping will have minimal adverse impact upon
human health, welfare, and amenities, and the marine envi-
ronment, ecological sysem, economic potentialities and other le-
gitimate uses;

(3) after consultation with the Secretary of Commerce, that
the potential benefits of such research will outweigh any such
adverse impact; and

(4) that the proposed dumping will be preceded by appro-
priate baseline monitoring studies of the proposed dump site
and its surrounding environment.

Each permit issued pursuant to this subsection shall be subject to
such conditions and restrictions as the Administrator determines to
be necessary to minimize possible adverse impacts of such dump-
ing.

(1)(1) Two years after the date of enactment of this subsection,
the Administrator may not issue a permit under this title for the
disposal of radioactive waste material until the applicant, in addi-
tion to complying with all other requirements of this title, prepares,
with respect to the site at which the disposal is proposed, a Radio-
active Material Disposal Impact Assessment which shall include—

(A) a listing of all radioactive materials in each container
to be disposed, the number of containers to be dumped, the
structural diagrams of each container, the number of curies of
each material in each container, and the exposure levels in
rems at the inside and outside of each container;

(B) an analysis of the environmental impact of the pro-
posed action, at the site at which the applicant desires to dis-
pose of the material, upon human health and welfare and ma-
rine life;

(C) any adverse environmental effects at the site which
cannot be avoided should the proposal be implemented;

(D) an analysis of the resulting environmental and eco-
nomic conditions if the containers fail to contain the radio-
active waste material when initially deposited at the specific
site;
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(E) a plan for the removal or containment of the disposed
nuclear material if the container leaks or decomposes;

(F) a determination by each affected State whether the
proposed action is consistent with its approved Coastal Zone
Management Program;

(G) an analysis of the economic impact upon other users of
marine resources;

(H) alternatives to the proposed action;

(I) comments and results of consultation with State offi-
cials and public hearings held in the coastal States that are
nearest to the affected areas;

(J) a comprehensive monitoring plan to be carried out by
the applicant to determine the full effect of the disposal on the
marine environment, living resources, or human health, which
plan shall include, but not be limited to, the monitoring of ex-
terior container radiation samples, the taking of water and
sediment samples, and fish and benthic animal samples, adja-
cent to the containers, and the acquisition of such other infor-
mation as the Administrator may require; and

(K) such other information which the Administrator may
require in order to determine the full effects of such disposal.
(2) The Administrator, shall include, in any permit to which

paragraph (1) applies, such terms and conditions as may be nec-
essary to ensure that the monitoring plan required under para-
graph (1)(J) is fully implemented, including the analysis by the Ad-
ministrator of the samples required to be taken under the plan.

(83) The Administrator shall submit a copy of the assessment
prepared under paragraph (1) with respect to any permit to the
Committee on Merchant Marine and Fisheries! of the House of
Representatives and the Committee on Environment and Public
Works of the Senate.

(4)(A) Upon a determination by the Administrator that a per-
mit to which the subsection applies should be issued, the Adminis-
trator shall transmit such a recommendation to the House of Rep-
resentatives and the Senate.

(B) No permit may be issued by the Administrator under this
Act for the disposal of radioactive materials in the ocean unless the
Congress, by approval of a resolution described in paragraph (D)
within 90 days of continuous session of the Congress beginning on
the date after the date of receipt by the Senate and the House of
Representatives of such recommendation, authorizes the Adminis-
trator to grant a permit to dispose of radioactive material under
this Act.

(C) For purposes of this subsection—

(1)2 continuity of session of the Congress is broken only by
an adjournment since die;

(2)2 the days on which either House is not in session be-
cause of an adjournment of more than three days to a day cer-

1The Committee on Merchant Marine and Fisheries of the House of Representatives was abol-
ished by House Resolution No. 6, One Hundred Fourth Congress, Jan. 4, 1995. The former juris-
diction of such committee is divided among the Committee on Resources, the Committee on
Transportation and Infrastructure, and the Committee on Armed Services of the House of
Representatives.

2 Designation so in law. Clauses (1) and (2) probably should be clauses (i) and (ii).
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taig are excluded in the computation of the 90 day calendar pe-
riod.

(D) For the purposes of this subsection, the term “resolution”
means a joint resolution, the resolving clause! of which is as fol-
lows: That the House of Representatives and the Senate approve
and authorize the Administrator of the Environmental Protection
Agency to grant a permit to under the Marine
Protection, Research, and Sanctuaries Act of 1972 to dispose of ra-
dioactive materials in the ocean as recommended by the Adminis-
trator to the Congress on , 19 ; the first
blank space therein to be filled with the appropriate applicant to
dispose of nuclear material and the second blank therein to be
filled with the date on which the Administrator submits the rec-
ommendation to the House of Representatives and the Senate.

SPECIAL PROVISIONS REGARDING CERTAIN DUMPING SITES

SEC. 104A. [33 U.S.C. 1414a] (a) NEW YORK BIGHT APEX.—(1)
For purposes of this subsection:

(A) The term “Apex” means the New York Bight Apex con-
sisting of the ocean waters of the Atlantic Ocean westward of
73 degrees 30 minutes west longitude and northward of 40 de-
grees 10 minutes north latitude.

(B) The term “Apex site” means that site within the Apex
at which the dumping of municipal sludge occurred before Oc-
tober 1, 1983.

(C) The term “eligible authority” means any sewerage au-
thority or other unit of State or local government that on No-
vember 2, 1983, was authorized under court order to dump mu-
nicipal sludge at the Apex site.

(2) No person may apply for a permit under this title in rela-
tion to the dumping of, or the transportation for purposes of dump-
ing, municipal sludge within the Apex unless that person is an eli-
gible authority.

(3) The Administrator may not issue, or renew, any permit
under this title that authorizes the dumping of, or the transpor-
tation for purposes of dumping, municipal sludge within the Apex
after the earlier of—

(A) December 15, 1987; or

(B) the day determined by the Administrator to be the first
day on which municipal sludge generated by eligible authori-
ties can reasonably be dumped at a site designated under sec-
tion 102 other than a site within the Apex.

(b) RESTRICTION ON USE OF THE 106-MILE SITE.—The Adminis-
trator may not issue or renew any permit under this title which au-
thorizes any person, other than a person that is an eligible author-
ity within the meaning of subsection (a)(1)(C), to dump, or to trans-
port for the purposes of dumping, municipal sludge within the site
designated under section 102(c) by the Administrator and known as
the “106-Mile Ocean Waste Dump Site” (as described in 49 F.R.
19005).

SEC. 104B. [33 U.S.C. 1414a] OCEAN DUMPING OF SEWAGE SLUDGE AND
INDUSTRIAL WASTE.
(a) TERMINATION OF DUMPING.—

1So0 in law. Should be “the matter after the resolving clause”.
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(1) PROHIBITIONS ON DUMPING.—Notwithstanding any
other provision of law—

(A) on and after the 270th day after the date of the
enactment of this section, no person (including a person
described in section 104A(a)(1)(C)) shall dump into ocean
waters, or transport for the purpose of dumping into ocean
waters, sewage sludge or industrial waste, unless such
person—

(1) has entered into a compliance agreement or en-
forcement agreement which meets the requirements of
subsection (c) (2) or (3), as applicable; and

(i1) has obtained a permit issued under section 102
WhéCh authorizes such transportation and dumping;
an
(B) after December 31, 1991, it shall be unlawful for

any person to dump into ocean waters, or to transport for

the purposes of dumping into ocean waters, sewage sludge
or industrial waste.

(2) PROHIBITION ON NEW ENTRANTS.—The Administrator
shall not issue any permit under this Act which authorizes a
person to dump into ocean waters, or to transport for the pur-
poses of dumping into ocean waters, sewage sludge or indus-
trial waste, unless that person was authorized by a permit
issued under section 102 or by a court order to dump into
ocean waters, or to transport for the purpose of dumping into
ocean waters, sewage sludge or industrial waste on September
1, 1988.

(b) SPECIAL DUMPING FEES.—

(1) IN GENERAL.—Subject to paragraph (4), any person who
dumps into ocean waters, or transports for the purpose of
dumping into ocean waters, sewage sludge or industrial waste
shall be liable for a fee equal to—

(A) $100 for each dry ton (or equivalent) of sewage
sludge or industrial waste transported or dumped by the
person on or after the 270th day after the date of the en-
actment of this section and before January 1, 1990;

(B) $150 for each dry ton (or equivalent) of sewage
sludge or industrial waste transported or dumped by the
person on or after January 1, 1990, and before January 1,
1991; and

(C) $200 for each dry ton (or equivalent) of sewage
sludge or industrial waste transported or dumped by the
person on or after January 1, 1991, and before January 1,
1992.

(2) PAYMENT OF FEES.—Of the amount of fees under para-
graph (1) for which a person is liable, such person—

(A) shall pay into a trust account established by the
person in accordance with subsection (e) a sum equal to 85
percent of such amount;

(B) shall pay to the Administrator a sum equal to $15
per dry ton (or equivalent) of sewage sludge and industrial
waste transported or dumped by such person, for use for
agency activities as provided in subsection (f)(1);

(C) subject to paragraph (5), shall pay into the Clean
Oceans Fund established by the State in which the person
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is located a sum equal to 50 percent of the balance of such

amount after application of subparagraphs (A) and (B);

and

(D) subject to paragraph (5), shall pay to the State in
which the person is located a sum equal to the balance of

such amount after application of subparagraphs (A), (B),

and (C), for deposit into the water pollution control revolv-

ing fund established by the State under title VI of the Fed-
eral Water Pollution Control Act, as provided in subsection
£)(2).

(3) SCHEDULE FOR PAYMENT.—Fees under this subsection
shall be paid on a quarterly basis.

(4) WAIVER OF FEES.—(A) The Administrator shall waive
all fees under this subsection, other than the portion of fees re-
quired to be paid to the Administrator under paragraph (2)(B)
for agency activities, for any person who has entered into a
compliance agreement which meets the requirements of sub-
section (c)(2).

(B) The Administrator shall reimpose fees under this sub-
section for a person for whom such fees are waived under sub-
paragraph (A) if the Administrator determines that—

(i) the person has failed to comply with the terms of

a compliance agreement which the person entered into

under subsection (c)(2); and

(i) such failure is likely to result in the person not
being able to terminate by December 31, 1991, dumping of
sewage sludge or industrial waste into ocean waters.

(C) The Administrator may waive fees reimposed for a per-
son under subparagraph (B) if the Administrator determines
that the person has returned to compliance with a compliance
agreement which the person entered into under subsection
(e)(2).

(5) PAYMENTS PRIOR TO ESTABLISHMENT OF ACCOUNT.—(A)
In any case in which a State has not established a Clean
Oceans Fund or a water pollution control revolving fund under
title VI of the Federal Water Pollution Control Act, fees re-
quired to be paid by a person in that State under paragraph
(2) (C) or (D), as applicable, shall be paid to the Administrator.

(B) Amounts paid to the Administrator pursuant to this
paragraph shall be held by the Administrator in escrow until
the establishment of the fund into which such amounts are re-
quired to be paid under paragraph (2), or until the last day of
the 1-year period beginning on the date of such payment,
whichever is earlier, and thereafter—

(1) if such fund has been established, shall be paid by
the Administrator into the fund; or
(i1) if such fund has not been established, shall revert
to the general fund of the Treasury.
(c) COMPLIANCE AGREEMENTS AND KENFORCEMENT AGREE-

MENTS.—

(1) IN GENERAL.—As a condition of issuing a permit under
section 102 which authorizes a person to transport or dump
sewage sludge or industrial waste, the Administrator shall re-
quire that, before the issuance of such permit, the person and
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the State in which the person is located enter into with the
Administrator—

(A) a compliance agreement which meets the require-
ments of paragraph (2); or

(B) an enforcement agreement which meets the re-
quirements of paragraph (3).

(2) COMPLIANCE AGREEMENTS.—An agreement shall be a
compliance agreement for purposes of this section only if—

(A) it includes a plan negotiated by the person, the
State in which the person is located, and the Adminis-
trator that will, in the opinion of the Administrator, if ad-
hered to by the person in good faith, result in the phasing
out and termination of ocean dumping, and transportation
for the purpose of ocean dumping, of sewage sludge and in-
dustrial waste by such person by not later than December
31, 1991, through the design, construction, and full imple-
mentation of an alternative system for the management of
sewage sludge and industrial waste transported or dumped
by the person,;

(B) it includes a schedule which—

(i) in the opinion of the Administrator, specifies
reasonable dates by which the person shall complete
the various activities that are necessary for the timely
implementation of the alternative system referred to
in subparagraph (A); and

(i1) meets the requirements of paragraph (4);

(C) it requires the person to notify in a timely manner
the Administrator and the Governor of the State of any
problems the person has in complying with the schedule
referred to in subparagraph (B);

(D) it requires the Administrator and the Governor of
the State to evaluate on an ongoing basis the compliance
of the person with the schedule referred to in subpara-
graph (B);

(E) it requires the person to pay in accordance with
this section all fees and penalties the person is liable for
under this section; and

(F) it authorizes the person to use interim measures
before completion of the alternative system referred to in
subparagraph (A).

(3) ENFORCEMENT AGREEMENTS.—An agreement shall be
an enforcement agreement for purposes of this section only if—

(A) it includes a plan negotiated by the person, the
State in which the person is located, and the Adminis-
trator that will, in the opinion of the Administrator, if ad-
hered to by the person in good faith, result in the phasing
out and termination of ocean dumping, and transportation
for the purpose of ocean dumping, of sewage sludge and in-
dustrial waste by such person through the design, con-
struction, and full implementation of an alternative system
for the management of sewage sludge and industrial waste
transported or dumped by the person;

(B) it includes a schedule which—

(i) in the opinion of the Administrator, specifies
reasonable dates by which the person shall complete
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the various activities that are necessary for the timely

implementation of the alternative system referred to

in subparagraph (A); and
(i1) meets the requirements of paragraph (4);

(C) it requires the person to notify in a timely manner
the Administrator and the Governor of the State of any
problems the person has in complying with the schedule
referred to in subparagraph (B);

(D) it requires the Administrator and the Governor of
the State to evaluate on an ongoing basis the compliance
of the person with the schedule referred to in subpara-
graph (B);

(E) it requires the person to pay in accordance with
this section all fees and penalties the person is liable for
under this section; and

(F) it authorizes the person to use interim measures
before completion of the alternative system referred to in
subparagraph (A).

(4) SCHEDULES.—A schedule included in a compliance
agreement pursuant to paragraph (2)(B) or an enforcement
agreement pursuant to paragraph (3)(B) shall establish dead-
lines for—

(A) preparation of engineering designs and related
specifications for the alternative system referred to in
paragraph (2)(A) or paragraph (3)(A), as applicable;

(B) compliance with appropriate Federal, State, and
local statutes, regulations, and ordinances;

(C) site and equipment acquisitions for such alter-
native system;

(D) construction and testing of such alternative sys-
tem;

(E) operation of such alternative system at full capac-
ity; and

(F) any other activities, including interim measures,
that the Administrator considers necessary or appropriate.
(5) CLEAN OCEANS FUNDS.—(A) Each State that is a party

to a compliance agreement or an enforcement agreement under
this subsection shall establish an interest bearing account, to
be known as a Clean Oceans Fund, into which a person shall
pay fees and penalties in accordance with subsections (b)(2)(C)
and (d)(2)(C)(1), respectively.

(B) A State which establishes a Clean Oceans Fund pursu-
ant to this paragraph shall allocate and pay from the fund
each year, to each person in the State which has entered into
a compliance agreement or enforcement agreement under this
subsection, a portion of amounts in the fund on the last day
of that year which is equal to the sum of—

(i) amounts paid by the person into the fund in that
year as fees pursuant to subsection (b)(2)(C) and as pen-
alties pursuant to subsection (d)(2)(C)();

(i) amounts paid by the Administrator into the fund
in that year as fees held in escrow for the person pursuant
to subsection (b)(5)(B); and

(111) interest on such amounts.
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(C) Amounts allocated and paid to a person pursuant to
subparagraph (B)—

(i) shall be used for the purposes described in sub-
section (e)(2)(B); and

(i1) may be used for matching Federal grants.

(D) A Clean Oceans Fund established by a State pursuant
to this paragraph shall be subject to such accounting, report-
ing, and other requirements as may be established by the Ad-
ministrator to assure accountability of payments into and out
of the fund.

(6) PUBLIC PARTICIPATION.—The Administrator shall pro-
vide an opportunity for public comment regarding the estab-
lishment and implementation of compliance agreements and
enforcement agreements entered into pursuant to this section.
(d) PENALTIES.—

(1) IN GENERAL.—In lieu of any other civil penalty under
this Act, any person who has entered into a compliance agree-
ment or enforcement agreement under subsection (¢) and who
dumps or transports sewage sludge or industrial waste in vio-
lation of subsection (a)(1)(B) shall be liable for a civil penalty,
to be assessed by the Administrator, as follows:

(A) For each dry ton (or equivalent) of sewage sludge
or industrial waste dumped or transported by the person
in violation of this subsection in calendar year 1992, $600.

(B) For each dry ton (or equivalent) of sewage sludge
or industrial waste dumped or transported by the person
in violation of this subsection in any year after calendar
year 1992, a sum equal to—

(i) the amount of penalty per dry ton (or equiva-
lent) for a violation occurring in the preceding cal-
endar year, plus

(i1) a percentage of such amount equal to 10 per-
cent of such amount, plus an additional 1 percent of
such amount for each full calendar year since Decem-
ber 31, 1991.

(2) PAYMENT OF PENALTY.—Of the amount of penalties
under paragraph (1) for which a person is liable, such person—

(A) shall pay into a trust account established by the
person in accordance with subsection (e) a sum which is a
percentage of such amount equal to—

(i) 90 percent of such amount, reduced by

(i1) 5 percent of such amount for each full calendar
year since December 31, 1991;

(B) shall pay to the Administrator a sum equal to $15
per dry ton (or equivalent) of sewage sludge and industrial
waste transported or dumped by such person in that year,
for use for agency activities as provided in subsection
(H(1);

(C) for violations in any year before calendar year
1995—

(i) subject to paragraph (4), shall pay into the
Clean Oceans Fund established by the State in which
the person is located a sum equal to 50 percent of the
balance of such amount; and
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(i1) subject to paragraph (4), shall pay to the State
in which the person is located a sum equal to the por-
tion of such amount which is not paid as provided in
subparagraphs (A), (B), and (C), for deposit into the
water pollution control revolving fund established by
the State under title VI of the Federal Water Pollution
Control Act, as provided in subsection (f)(2); and
(D) for violations in any year after calendar year 1994,

shall pay to the State in which the person is located a sum

equal to the balance of such amount, for use by the State

for providing assistance under subsection (f)(3).

(3) SCHEDULE FOR PAYMENT.—Penalties under this sub-
section shall be paid on a quarterly basis.

(4) PAYMENTS PRIOR TO ESTABLISHMENT OF ACCOUNT.—In
any case in which a State has not established a Clean Oceans
Fund or a water pollution control revolving fund under title VI
of the Federal Water Pollution Control Act, penalties required
to be paid by a person in that State under paragraph (2)(C) (i)
or (ii), as applicable, shall be paid to the Administrator for
holding and payment or reversion, as applicable, in the same
Iganner as fees are held and paid or revert under subsection
(b)(5).

(e) TRUST ACCOUNT.—

(1) IN GENERAL.—A person who enters into a compliance
agreement or an enforcement agreement under subsection (c)
shall establish a trust account for the payment and use of fees
and penalties under this section.

(2) TRUST ACCOUNT REQUIREMENTS.—An account shall be a
trust account for purposes of this subsection only if it meets,
to the satisfaction of the Administrator, the following require-
ments:

(A) Amounts in the account may be used only with the
concurrence of the person who establishes the account and
the Administrator; except that the person may use
amounts in the account for a purpose authorized by sub-
paragraph (B) after 60 days after notification of the Ad-
ministrator if the Administrator does not disapprove such
use before the end of such 60-day period.

(B) Amounts in the account may be used only for
projects which will identify, develop, and implement—

(i) an alternative system, and any interim meas-
ures, for the management of sewage sludge and indus-
trial waste, including but not limited to any such sys-
tem or measures utilizing resource recovery, recycling,
thermal reduction, or composting techniques; or

(ii) improvements in pretreatment, treatment, and
storage techniques for sewage sludge and industrial
waste to facilitate the implementation of such alter-
native system or interim measures.

(C) Upon a finding by the Administrator that a person
did not pay fees or penalties into an account as required
by this section, or did not use amounts in the account in
accordance with this subsection, the balance of the
amounts in the account shall be paid to the State in which
the person is located, for deposit into the water pollution
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control revolving fund established by the State under title

VI of the Federal Water Pollution Control Act, as provided

in subsection (f)(2).

(3) USE OF UNEXPENDED AMOUNTS.—Upon a determination
by the Administrator that a person has terminated ocean
dumping of sewage sludge or industrial waste, the balance of
amounts in an account established by the person under this
subsection shall be paid to the person for use—

(A) for debts incurred by the person in complying with
this Act or the Federal Water Pollution Control Act;

(B) in meeting the requirements of the Federal Water
Pollution Control Act 33 U.S.C. 1251 et seq.) which apply
to the person, including operations and maintenance; and

(C) for matching Federal grants.

(4) USE FOR MATCHING FEDERAL GRANTS.—Amounts in a
trust account under this subsection may be used for matching
Federal grants.

(f) USE OF FEES AND PENALTIES.—

(1) AGENCY ACTIVITIES.—Of the total amount of fees and
penalties paid to the Administrator in a fiscal year pursuant
to subsections (b)(2)(B) and (d)(2)(B), respectively—

(A) not to exceed one-third of such total amount shall
be used by the Administrator for—

(1) costs incurred or expected to be incurred in un-
dertaking activities directly associated with the
issuance under this Act of permits for the transpor-
tation or dumping of sewage sludge and industrial
waste, including the costs of any environmental as-
sessment of the direct effects of dumping under the
permits;

(ii) preparation of reports under subsection (i);
and

(iii) such other research, studies, and projects the
Administrator considers necessary for, and consistent
with, the development and implementation of alter-
native systems for the management of sewage sludge
and industrial waste;

(B) not to exceed one-third of such total amount shall
be transferred to the Secretary of the department in which
the Coast Guard is operating for use for—

(i) Coast Guard surveillance of transportation and
dumping of sewage sludge and industrial waste sub-
ject to this Act; and

(i1) such enforcement activities conducted by the
Coast Guard with respect to such transportation and
dumping as may be necessary to ensure to the max-
imum extent practicable complete compliance with the
requirements of this Act; and
(C) not to exceed one-third of such total amount shall

be transferred to the Under Secretary of Commerce for

Oceans and Atmosphere for use for—

(i) monitoring, research, and related activities con-
sistent with the program developed pursuant to sub-
section (j)(1); and
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(i) preparing annual reports to the Congress pur-
suant to subsection (j)(4) which describe the results of
such monitoring, research, and activities.

(2) DEPOSITS INTO STATE WATER POLLUTION CONTROL RE-
VOLVING FUND.—(A) Amounts paid to a State pursuant to sub-
section (b)(2)(D), (d)(2)(C)(ii), or (e)(2)(C) shall be deposited into
the water pollution control revolving fund established by the
Staltz pursuant to title VI of the Federal Water Pollution Con-
trol Act.

(B) Amounts deposited into a State water pollution control
revolving fund pursuant to this paragraph—

(i) shall not be used by the State to provide assistance
to the person who paid such amounts for development or
implementation of any alternative system;

(ii)) shall not be considered to be State matching
amounts under title VI of the Federal Water Pollution
Control Act; and

(iii) shall not be subject to State matching require-
ments under such title.

(3) PENALTY PAYMENTS TO STATES AFTER 1994.—(A)
Amounts paid to a State as penalties pursuant to subsection
(dD)(2)(D) may be used by the State—

(i) for providing assistance to any person in the
State—

(I) for implementing a management program
under section 319 of the Federal Water Pollution Con-
trol Act;

(II) for developing and implementing a conserva-
tion and management plan under section 320 of such
Act; or

(III) for implementing technologies and manage-
ment practices necessary for controlling pollutant in-
puts adversely affecting the New York Bight, as such
inputs are identified in the New York Bight Restora-
tion Plan prepared under section 2301 of the Marine
Plaastic Pollution Research and Control Act of 1987;
an
(ii) for providing assistance to any person in the State

who was not required to pay such penalties for construc-

tion of treatment works (as defined in section 212 of the

Federal Water Pollution Control Act) which are publicly

owned.

(B) Amounts paid to a State as penalties pursuant to sub-
section (d)(2)(D) which are not used in accordance with sub-
paragraph (A) shall be deposited into the water pollution con-
trol revolving fund established by the State under title VI of
the Federal Water Pollution Control Act. Amounts deposited
into such a fund pursuant to this subparagraph—

(i) shall not be used by the State to provide assistance
to the person who paid such amounts;

(ii) shall not be considered to be State matching
amounts under title VI of the Federal Water Pollution
Control Act; and

(iii) shall not be subject to State matching require-
ments under such title.
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(4) DEPOSITS INTO TREASURY AS OFFSETTING COLLEC-
TIONS.—Amounts of fees and penalties paid to the Adminis-
trator pursuant to subsection (b)(2)(B) or (d)(2)(B) which are
used by an agency in accordance with paragraph (1) shall be
deposited into the Treasury as offsetting collections of the
agency.

(g) ENFORCEMENT.—

(1) IN GENERAL.—Whenever, on the basis of any informa-
tion available, the Administrator finds that a person is dump-
ing or transporting sewage sludge or industrial waste in viola-
tion of subsection (a)(1), the Administrator shall issue an order
requiring such person to terminate such dumping or trans-
porting (as applicable) until such person—

(A) enters into a compliance agreement or an enforce-
ment agreement under subsection (c); and

(B) obtains a permit under section 102 which author-
izes such dumping or transporting.

(2) REQUIREMENTS OF ORDER.—Any order issued by the
Administrator under this subsection—

(A) shall be delivered by personal service to the person
named in the order;

(B) shall state with reasonable specificity the nature of
the violation for which the order is issued; and

(C) shall require that the person named in the order,
as a condition of dumping into ocean waters, or trans-
porting for the purpose of dumping into ocean waters, sew-
age sludge or industrial waste—

(i) shall enter into a compliance agreement or an
enforcement agreement under subsection (c); and

(i1) shall obtain a permit under section 102 which
authorizes such dumping or transporting.

(3) AcTioNS.—The Administrator may request the Attor-
ney General to commence a civil action for appropriate relief,
including a temporary or permanent injunction and the imposi-
tion of civil penalties authorized by subsection (d)(1), for any
violation of subsection (a)(1) or of an order issued by the Ad-
ministrator under this section. Such an action may be brought
in the district court of the United States for the district in
which the defendant is located, resides, or is doing business,
and such court shall have jurisdiction to restrain such violation
and(li require compliance with subsection (a)(1) and any such
order.

(h) STATE PROGRESS REPORTS.—

(1) INn GENERAL.—The Governor of each State that is a
party to a compliance agreement or an enforcement agreement
under subsection (c) shall submit to the Administrator on Sep-
tember 30 of 1989 and of every year thereafter until the Ad-
ministrator determines that ocean dumping of sewage sludge
and industrial waste by persons located in that State has ter-
minated, a report which describes—

(A) the efforts of each person located in the State to
comply with a compliance agreement or enforcement
agreement entered into by the person pursuant to sub-
section (c), including the extent to which such person has
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complied with deadlines established by the schedule in-

cluded in such agreement;

(B) activity of the State regarding permits for the con-
struction and operation of each alternative system; and

(C) an accounting of amounts paid into and withdrawn
from a Clean Oceans Fund established by the State.

(2) FAILURE TO SUBMIT REPORT.—If a State fails to submit
a report in accordance with this subsection, the Administrator
shall withhold funds reserved for such State under section
205(g) of the Federal Water Pollution Control Act (33 U.S.C.
1285(g)). Funds withheld pursuant to this paragraph may, at
the discretion of the Administrator, be restored to a State upon
compliance with this subsection.

(i) EPA PROGRESS REPORTS.—

(1) IN GENERAL.—Not later than December 31 of 1989 and
of each year thereafter until the Administrator determines that
ocean dumping of sewage sludge and industrial waste has ter-
minated, the Administrator shall prepare and submit to the
Congress a report on—

(A) progress being made by persons issued permits
under section 102 for transportation or dumping of sewage
sludge or industrial waste in developing alternative sys-
tems for managing sewage sludge and industrial waste;

(B) the efforts of each such person to comply with a
compliance agreement or enforcement agreement entered
into by the person pursuant to subsection (c), including the
extent to which such person has complied with deadlines
established by the schedule included in such agreement;

(C) progress being made by the Administrator and oth-
ers in identifying and implementing alternative systems
for the management of sewage sludge and industrial
waste; and

(D) progress being made toward the termination of
ocean dumping of sewage sludge and industrial waste.

(2) REFERRAL TO CONGRESSIONAL COMMITTEES.—Each re-
port submitted to the Congress under this subsection shall be
referred to each standing committee of the House of Represent-
atives and of the Senate having jurisdiction over any part of
the subject matter of the report.

(j) ENVIRONMENTAL MONITORING.—

(1) IN GENERAL.—The Administrator, in cooperation with
the Under Secretary of Commerce for Oceans and Atmosphere,
shall design a program for monitoring environmental
conditions—

1§A) at the Apex site (as that term is defined in section
104A);

(B) at the site designated by the Administrator under
section 102(c) and known as the “106-Mile Ocean Waste
Dump Site” (as described in 49 F.R. 19005);

(C) at the site at which industrial waste is dumped,;
and

(D) within the potential area of influence of the sew-
age sludge and industrial waste dumped at those sites.

(2) PROGRAM REQUIREMENTS.—The program designed
under paragraph (1) shall include, but is not limited to—
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(A) sampling of an appropriate number of fish and
shellfish species and other organisms to assess the effects
of environmental conditions on living marine organisms in
these areas; and

(B) use of satellite and other advanced technologies in
conducting the program.

(3) MONITORING ACTIVITIES.—The Administrator and the
Under Secretary of Commerce for Oceans and Atmosphere
shall each conduct monitoring activities consistent with the
program designed under paragraph (1).

(4) REPORTS.—(A) Not later than 1 year after the date of
the enactment of this section, the Administrator, in cooperation
with the Under Secretary of Commerce for Oceans and Atmos-
phere, shall submit to the Congress a report describing the
program designed pursuant to paragraph (1).

(B) Not later than December 31 of each year after the sub-
mission of a report under subparagraph (A), the Administrator
and the Under Secretary of Commerce for Oceans and Atmos-
phere shall report to the Congress the results of monitoring ac-
tivities conducted during the previous year under the program
designed pursuant to paragraph (1).

(k) DEFINITIONS.—For purposes of this section—

(1) the term “alternative system” means any method for
the management of sewage sludge or industrial waste which
does not require a permit under this Act;

(2) the term “Clean Oceans Fund” means such a fund es-
tablished by a State in accordance with subsection (c)(5);

(3) the term “excluded material” means—

(A) any dredged material discharged by the United
States Army Corps of Engineers or discharged pursuant to
a permit issued by the Secretary in accordance with sec-
tion 103; and

(B) any waste from a tuna cannery operation located
in American Samoa or Puerto Rico discharged pursuant to
a permit issued by the Administrator under section 102;
(4) the term “industrial waste” means any solid, semisolid,

or liquid waste generated by a manufacturing or processing
plant, other than an excluded material,

(5) the term “interim measure” means any short-term
method for the management of sewage sludge or industrial
waste, which—

(A) is used before implementation of an alternative
system; and

(B) does not require a permit under this Act; and
(6) the term “sewage sludge” means any solid, semisolid,

or liquid waste generated by a wastewater treatment plant,
other than an excluded material.
SEC. 104C. [33 U.S.C. 1414c] PROHIBITION ON DISPOSAL OF SEWAGE
SLUDGE AT LANDFILLS ON STATEN ISLAND.
(a) IN GENERAL.—No person shall dispose of sewage sludge at
any landfill located on Staten Island, New York.
(b) EXCLUSION FROM PENALTIES.—

(1) IN GENERAL.—Subject to paragraph (2), a person who
v}ilolal‘ges this section shall not be subject to any penalty under
this Act.
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(2) INJUNcCTION.—Paragraph (1) shall not prohibit the
bringing of an action for, or the granting of, an injunction
under section 105 with respect to a violation of this section.

(c) DEFINITION.—For purposes of this section, the term “sewage
sludge” has the meaning such term has in section 104B.

PENALTIES

SeEc. 105. [33 U.S.C. 1415] (a) Any person who violates any
provision of this title, or of the regulations promulgated under this
title, or a permit issued under this title shall be liable to a civil
penalty of not more than $50,000 for each violation to be assessed
by the Administrator. In addition, any person who violates this
title or any regulation issued under this title by engaging in activ-
ity involving the dumping of medical waste shall be liable for a
civil penalty of not more than $125,000 for each violation, to be as-
sessed by the Administrator after written notice and an oppor-
tunity for a hearing. No penalty shall be assessed until the person
charged shall have been given notice and an opportunity for a
hearing of such violation. In determining the amount of the pen-
alty, the gravity of the violation, prior violations, and the dem-
onstrated good faith of the person charged in attempting to achieve
rapid compliance after notification of a violation shall be considered
by said Administrator. For good cause shown, the Administrator
may remit or mitigate such penalty. Upon failure of the offending
party to pay the penalty, the Administrator may request the Attor-
ney General to commence an action in the appropriate district
court of the United States for such relief as may be appropriate.

(b) CRIMINAL PENALTIES.—In addition to any action that may
be brought under subsection (a)—

(1) any person who knowingly violates any provision of
this title, any regulation promulgated under this title, or a per-
mit issued under this title, shall be fined under title 18, United
St:ates Code, or imprisoned for not more than 5 years, or both;
an

(2) any person who is convicted of such a violation pursu-
ant to paragraph (1) shall forfeit to the United States—

(A) any property constituting or derived from any pro-

ceeds that the person obtained, directly or indirectly, as a

result of such violation; and

(B) any of the property of the person which was used,
or intended to be used in any manner or part, to commit
or to facilitate the commission of the violation.

(c) For the purpose of imposing civil penalties and criminal
fines under this section, each day of a continuing violation shall
constitute a separate offense as shall the dumping from each of
several vessels, or other sources.

(d) The Attorney General or his delegate may bring actions for
equitable relief to enjoin an imminent or continuing violation of
this title, of regulations promulgated under this title, or of permits
issued under this title, and the district courts of the United States
shall have jurisdiction to grant such relief as the equities of the
case may require.

(e) A vessel, except a public vessel within the meaning of sec-
tion 13 of the Federal Water Pollution Control Act, as amended (33
U.S.C. 1163), used in a violation, shall be liable in rem for any civil
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penalty assessed or criminal fine imposed and may be proceeded
against in any district court of the United States having jurisdic-
tion thereof; but no vessel shall be liable unless it shall appear that
one or more of the owners, or bareboat charterers, was at the time
of the violation a consenting party or privy to such violation.

(f) If the provisions of any permit issued under section 102 or
103 are violated, the Administrator or the Secretary, as the case
may be, may revoke the permit or may suspend the permit for a
specified period of time. No permit shall be revoked or suspended
unless the permittee shall have been given notice and opportunity
for a hearing on such violation and proposed suspension or revoca-
tion.

(g)(1) Except as provided in paragraph (2) of this subsection
any person may commence a civil suit on his own behalf to enjoin
any person, including the United States and any other govern-
mental instrumentality or agency (to the extent permitted by the
eleventh amendment to the Constitution), who is alleged to be in
violation of any prohibition, limitation, criterion, or permit estab-
lished or issued by or under this title. The district courts shall have
jurisdiction, without regard to the amount in controversy or the
citizenship of the parties, to enforce such prohibition, limitation,
criterion, or permit, as the case may be.

(2) No action may be commenced—

(A) prior to sixty days after notice of the violation has been
given to the Administrator or to the Secretary, and to any al-
leged violator of the prohibition, limitation, criterion, or per-
mit; or

(B) if the Attorney General has commenced and is dili-
gently prosecuting a civil action in a court of the United States
to require compliance with the prohibition, limitation, cri-
terion, or permit; or

(C) if the Administrator has commenced action to impose
a penalty pursuant to subsection (a) of this section, or if the
Administrator, or the Secretary, has initiated permit revoca-
tion or suspension proceedings under subsection (f) of this sec-
tion; or

(D) if the United States has commenced and is diligently
prosecuting a criminal action in a court of the United States
or a State to redress a violation of this title.

(3)(A) Any suit under this subsection may be brought in the ju-
dicial district in which the violation occurs.

(B) In any such suit under this subsection in which the United
States is not a party, the Attorney General, at the request of the
Administrator or Secretary, may intervene on behalf of the United
States as a matter of right.

(4) The court, in issuing any final order in any suit brought
pursuant to paragraph (1) of this subsection may award costs of
litigation (including reasonable attorney and expert witness fees) to
any party, whenever the court determines such award is appro-
priate.

(5) The injunctive relief provided by this subsection shall not
restrict any right which any person (or class of persons) may have
under any statute or common law to seek enforcement of any
standard or limitation or to seek any other relief (including relief
against the Administrator, the Secretary, or a State agency).
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(h) No person shall be subject to a civil penalty or to a criminal
fine or imprisonment for dumping materials from a vessel if such
materials are dumped in an emergency to safeguard life at sea.
Any such emergency dumping shall be reported to the Adminis-
trator under such conditions as he may prescribe.

(i) SEIZURE AND FORFEITURE.—

(1) IN GENERAL.—Any vessel used to commit an act for
which a penalty is imposed under section 105(b) shall be sub-
ject to seizure and forfeiture to the United States under proce-
dures established for seizure and forfeiture of conveyances
under sections 413 and 511 of the Controlled Substances Act
(21 U.S.C. 853, 881).

(2) LIMITATION ON APPLICATION.—This subsection does not
apply to an act committed substantially in accordance with a
compliance agreement or enforcement agreement entered into
by the Administrator under section 104B(c).

RELATIONSHIP TO OTHER LAWS

SEC. 106. [33 U.S.C. 1416] (a) After the effective date of this
title, all licenses, permits, and authorizations other than those
issued pursuant to this title shall be void and of no legal effect, to
the extent that they purport to authorize any activity regulated by
this title, and whether issued before or after the effective date of
this title.

(b) The provisions of subsection (a) shall not apply to actions
taken before the effective date of this title under the authority of
the Rivers and Harbors Act of 1899 (30 Stat. 1151), as amended
33 U.S.C. 401 et. seq.).

(c) Prior to issuing any permit under this title, if it appears to
the Administrator that the disposition of material, other than
dredged material, may adversely affect navigation in the territorial
sea of the United States, or in the approaches to any harbor of the
United States, or may create an artificial island on the Outer Con-
tinental Shelf, the Administrator shall consult with the Secretary
and no permit shall be issued if the Secretary determines that
navigation will be unreasonably impaired.

(d) STATE PROGRAMS.—

(1) STATE RIGHTS PRESERVED.—Except as expressly pro-
vided in this subsection, nothing in this title shall preclude or
deny the right of any State to adopt or enforce any require-
ments respecting dumping of materials into ocean waters with-
in the jurisdiction of the State.

(2) FEDERAL PROJECTS.—In the case of a Federal project,
a State may not adopt or enforce a requirement that is more
stringent than a requirement under this title if the Adminis-
trator finds that such requirement—

(A) is not supported by relevant scientific evidence
showing the requirement to be protective of human health,
aquatic resources, or the environment;

(B) is arbitrary or capricious; or

(C) is not applicable or is not being applied to all
projects without regard to Federal, State, or private par-
ticipation and the Secretary of the Army concurs in such
finding.
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(3) EXEMPTION FROM STATE REQUIREMENTS.—The Presi-
dent may exempt a Federal project from any State requirement
respecting dumping of materials into ocean waters if it is in
the paramount interest of the United States to do so.

(4) CONSIDERATION OF SITE OF ORIGIN PROHIBITED.—Any
requirement respecting dumping of materials into ocean waters
applied by a State shall be applied without regard to the site
of origin of the material to be dumped.

(e) Nothing in this title shall be deemed to affect in any man-
ner or to any extent any provision of the Fish and Wildlife Coordi-
nation Act as amended (16 U.S.C. 661-666¢).

(f) In addition to other provisions of law and not withstanding
the specific exclusion relating to dredged material in the first sen-
tence in section 102(a) of this Act, the dumping of dredged material
in Long Island Sound from any Federal project (or pursuant to Fed-
eral authorization) or from a dredging project by a non-Federal ap-
plicant exceeding 25,000 cubic yards shall comply with the require-
ments of this title. !

(g) SAVINGS CLAUSE.—Nothing in this Act shall restrict, affect
or modify the rights of any person (1) to seek damages or enforce-
ment of any standard or limitation under State law, including
State common law, or (2) to seek damages under other Federal law,
including maritime tort law, resulting from noncompliance with
any requirement of this Act or any permit under this Act.

ENFORCEMENT

SeEc. 107. [33 U.S.C. 1417] (a) The Administrator or the Sec-
retary, as the case may be, may, whenever appropriate, utilize by
agreement, the personnel, services and facilities of other Federal
departments, agencies, and instrumentalities, or State agencies or
instrumentalities, whether on a reimbursable or a nonreimbursable
basis, in carrying out his responsibilities under this title.

(b) The Administrator or the Secretary may delegate responsi-
bility and authority for reviewing and evaluating permit applica-
tions, including the decision as to whether a permit will be issued,
to an officer of his agency, or he may delegate, by agreement, such
responsibility and authority to the heads of other Federal depart-
ments or agencies, whether on a reimbursable or nonreimbursable
basis.

(c) The Secretary of the department in which the Coast Guard
is operating shall conduct surveillance and other appropriate en-
forcement activity to prevent unlawful transportation of material
for dumping, or unlawful dumping. Such enforcement activity shall
include, but not be limited to, enforcement of regulations issued by
him pursuant to section 108, relating to safe transportation, han-
dling, carriage, storage, and stowage. The Secretary of the Depart-
ment in which the Coast Guard is operating shall supply to the Ad-
ministrator and to the Attorney General, as appropriate, such in-
formation of enforcement activities and such evidentiary material
assembled as they may require in carrying out their duties relative

1The amendment made by section 203 of Pub. L. 101-596, which strikes all after “shall com-
ply with” and inserts “the requirements of this title.” in “subsection 116(g) of the Marine Protec-
tion Research and Sanctuaries Act (33 U.S.C. 1416(g))”, was executed in this subsection to re-
flect the probable intent of Congress.
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to penalty assessments, criminal prosecutions, or other actions in-
volving litigation pursuant to the provisions of this title.

REGULATIONS

SeEc. 108. [33 U.S.C. 1418] In carrying out the responsibilities
and authority conferred by this title, the Administrator, the Sec-
retary, and the Secretary of the department in which the Coast
Guard is operating are authorized to issue such regulations as they
may deem appropriate.

INTERNATIONAL COOPERATION

Sec. 109. [33 U.S.C. 1419] The Secretary of State, in consulta-
tion with the Administrator, shall seek effective international ac-
tion and cooperation to insure protection of the marine environ-
ment, and may, for this purpose, formulate, present, or support
specific proposals in the United Nations and other competent inter-
national organizations for the development of appropriate inter-
national rules and regulations in support of the policy of this Act.

EFFECTIVE DATE AND SAVINGS PROVISIONS

SEc. 110. [33 U.S.C. 1411 notel (a) This title shall take effect
six months after the date of the enactment of this Act.

(b) No legal action begun, or right of action accrued, prior to
the effective date of this title shall be affected by any provision of
this title.

AUTHORIZATION OF APPROPRIATIONS

SEC. 111. [33 U.S.C. 1420] There are authorized to be appro-
riated, for purposes of carrying out this title, not to exceed
512,000,000 for fiscal year 1993 and not to exceed $14,000,000 for
each of the fiscal years 1994, 1995, 1996, and 1997, to remain
available until expended.

Sec. 112. [33 U.S.C. 1421] The Administrator shall on or be-
fore February 1 of each year report to the Congress on the adminis-
tration of this title during the preceding fiscal year, including rec-
ommendations for additional legislation if deemed necessary. Such
report shall include a description of the number of permits issued
under this title (including the number of permits issued by the Sec-
retary with the concurrence of the Administrator), any actions
taken under subsections (c¢) and (d) of section 103, and for each per-
mit, the site receiving the material, the volume and characteristics
of material dumped (including the extent and nature of pollutants
in such material), and the management practices implemented in
connection with each disposal activity.

TITLE II—COMPREHENSIVE RESEARCH ON OCEAN
DUMPING

SEC. 201. [33 U.S.C. 1441] The Secretary of Commerce, in co-
ordination with the Secretary of the Department in which the
Coast Guard is operating and with the Administrator shall, within
six months of the enactment of this Act, initiate a comprehensive
and continuing program of monitoring and research regarding the
effects of the dumping of material into ocean waters or other coast-
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al waters where the tide ebbs and flows or into the Great Lakes
or their connecting waters.

SeEc. 202. [33 U.S.C. 1442] (a)(1) The Secretary of Commerce,
in close consultation with other appropriate Federal departments,
agencies, and instrumentalities shall, within six months of the en-
actment of this Act, initiate a comprehensive and continuing pro-
gram of research with respect to the possible long-range effects of
pollution, overfishing, and man-induced changes of ocean eco-
systems. These responsibilities shall include the scientific assess-
ment of damages to the natural resources from spills of petroleum
or petroleum products. In carrying out such research, the Secretary
of Commerce shall take into account such factors as existing and
proposed international policies affecting oceanic problems, economic
considerations involved in both the protection and the use of the
oceans, possible alternatives to existing programs, and ways in
which the health of the oceans may best be preserved for the ben-
efit of succeeding generations of mankind.

(2) The Secretary of Commerce shall ensure that the program
under this section complements, when appropriate, the activities
undertaken by other Federal agencies pursuant to title I and sec-
tion 203. That program shall include but not be limited to—

(A) the development and assessment of scientific tech-
niques to define and quantify the degradation of the marine
environment;

(B) the assessment of the capacity of the marine environ-
ment to receive materials without degradation;

(C) continuing monitoring programs to assess the health of
the marine environment, including but not limited to the moni-
toring of bottom oxygen concentrations, contaminant levels in
biota, sediments, and the water column, diseases in fish and
shellfish, and changes in types and abundance of indicator
species; 1

(D) the development of methodologies, techniques, and
equipment for disposal of waste materials to minimize deg-
radation of the marine environment.

(83) The Secretary of Commerce shall ensure that the com-
prehensive and continuing research program conducted under this
subsection is consistent with the comprehensive plan for ocean pol-
lution research and development and monitoring prepared under
section 4 of the National Ocean Pollution Planning Act of 1978 (33
U.S.C. 1703).

(b) In carrying out his responsibilities under this section, the
Secretary of Commerce, under the foreign policy guidance of the
President and pursuant to international agreements and treaties
made by the President with the advice and consent of the Senate,
may act alone or in conjunction with any other nation or group of
nations, and shall make known the results of his activities by such
channels of communication as may appear appropriate.

(c) Each department, agency, and independent instrumentality
of the Federal Government is authorized and directed to cooperate
with the Secretary of Commerce in carrying out the purposes of
this section and, to the extent permitted by law, to furnish such in-
formation as may be requested.

1So0 in law. Probably should be “; and”.
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(d) The Secretary of Commerce, in carrying out his responsibil-
ities under this section, shall, to the extent feasible utilize the per-
sonnel, services, and facilities of other Federal departments, agen-
cies, and instrumentalities (including those of the Coast Guard for
monitoring purposes), and is authorized to enter into appropriate
inter-agency agreements to accomplish this action.

Sec. 203. [33 U.S.C. 1443] (a) The Administrator of the Envi-
ronmental Protection Agency shall—

(1) conduct research, investigations, experiments, training,
demonstrations, surveys, and studies for the purpose of—

(A) determining means of minimizing or ending, as
soon as possible after the date of the enactment of this sec-
tion, the dumping into ocean waters, or waters described
in section 101(b), of material which may unreasonably de-
grade or endanger human health, welfare, or amenities, or
the marine environment, ecological systems, or economic
potentialities, and

(B) developing disposal methods as alternatives to the
dumping described in subparagraph (A); and
(2) encourage, cooperate with, promote the coordination of,

and render financial and other assistance to appropriate public

authorities, agencies, and institutions (whether Federal, State,
interstate, or local), and appropriate private agencies, institu-
tions, and individuals in the conduct of research and other ac-

tivities described in paragraph (1).

(b) Nothing in this section shall be construed to affect in any
way the December 31, 1981, termination date, established in sec-
tion 4 of the Act of November 4, 1977 (Public Law 95-153; 33
U.S.C. 1412a), for the ocean dumping or sewage sludge.

(c) The Administrator, in cooperation with the Secretary, the
Secretary of Commerce, and other officials of appropriate Federal,
State, and local agencies, shall assess the feasibility in coastal
areas of regional management plans for the disposal of waste mate-
rials. Such plans should integrate where appropriate Federal,
State, regional, and local waste disposal activities into a com-
prehensive regional disposal strategy. These plans should address,
among other things—

(1) the sources, quantities, and types of materials that re-
quire and will require disposal;

(2) the environmental, economic, social, and human health
factors (and the methods used to assess these factors) associ-
ated with disposal alternatives;

(3) the improvements in production processes, methods of
disposal, and recycling to reduce the adverse effects associated
with such disposal alternatives;

(4) the applicable laws and regulations governing waste
disposal; and

(5) improvements in permitting processes to reduce admin-
istrative burdens.

(d) The Administrator, in cooperation with the Secretary of
Commerce, shall submit to the Congress and the President, not
later than one year after the date of enactment of this provision,
a report on sewage sludge disposal in the New York City metropoli-
tan region. The report shall—
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(1) consider the factors listed in subsection (c) as they re-
late to landfilling, incineration, ocean dumping, or any other
feasible disposal or reuse/recycling option;

(2) include an assessment of the cost of these alternatives;
and

(3) recommend such regulatory or legislative changes as
may be necessary to reduce the adverse impacts associated
with sewage sludge disposal.

ANNUAL REPORT

SEC. 204. [33 U.S.C. 1444] (a) In March of each year, the Sec-
retary of Commerce shall report to the Congress on his activities
under this title during the previous fiscal year. The report shall
include—

(1) the Secretary’s findings made under section 201, in-
cluding an evaluation of the short-term ecological effects and
the social and economic factors involved with the dumping;

(2) the results of activities undertaken pursuant to section
202;

(3) with the concurrence of the Administrator and after
consulting with officials of other appropriate Federal agencies,
an identification of the short- and long-term research require-
ments associated with activities under title I, and a description
of how Federal research under titles I and II will meet those
requirements; and

(4) activities of the Department of Commerce under section
5 of the Act of March 10, 1934 (48 Stat. 401; 16 U.S.C. 665).
(b) In March of each year, the Administrator shall report to the

Congress on his activities during the previous fiscal year under sec-
tion 203.

(¢c) On October 31 of each year, the Under Secretary shall re-
port to the Congress the specific programs that the National Oce-
anic and Atmospheric Administration and the Environmental Pro-
tection Agency carried out pursuant to this title in the previous fis-
cal year, specifically listing the amount of funds allocated to those
specific programs in the previous fiscal year.

SeEc. 205. [33 U.S.C. 1445] There are authorized to be appro-
priated for the first fiscal year after this Act is enacted and for the
next two fiscal years thereafter such sums as may be necessary to
carry out this title, but the sums appropriated for any such fiscal
year may not exceed $6,000,000. There are authorized to be appro-
priated not to exceed $1,500,000 for the transition period (July 1
through September 30, 1976), not to exceed $5,600,000 for fiscal
year 1977, not to exceed $6,500,000 for fiscal year 1978, not to ex-
ceed $11,396,000 for fiscal year 1981, and not to exceed
$12,000,000 for fiscal year 1982, not to exceed $10,635,000 for fis-
cal year 1986, not to exceed $11,114,000 for fiscal year 1987, not
to exceed $13,500,000 for fiscal year 1989, and not to exceed
$14,500,000 for fiscal year 1990.
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TITLE III—NATIONAL MARINE SANCTUARIES !

SEC. 301. [16 U.S.C. 14311 FINDINGS, PURPOSES, AND POLICIES; ESTAB-
LISHMENT OF SYSTEM.
(a) FINDINGS.—The Congress finds that—

(1) this Nation historically has recognized the importance
of protecting special areas of its public domain, but these ef-
forts have been directed almost exclusively to land areas above
the high-water mark;

(2) certain areas of the marine environment possess con-
servation, recreational, ecological, historical, scientific, edu-
cational, cultural, archeological, or esthetic qualities which give
them special national, and in some cases international, signifi-
cance;

(3) while the need to control the effects of particular activi-
ties has led to enactment of resource-specific legislation, these
laws cannot in all cases provide a coordinated and comprehen-
sive approach to the conservation and management of special
areas of the marine environment; and

(4) a Federal program which establishes areas of the ma-
rine environment which have special conservation, rec-
reational, ecological, historical, cultural, archeological, sci-
entific, educational, or esthetic qualities as national marine
sanctuaries managed as the National Marine Sanctuary Sys-
tem will—

(A) improve the conservation, understanding, manage-
ment, and wise and sustainable use of marine resources;
(B) enhance public awareness, understanding, and ap-
preciation of the marine environment; and
(C) maintain for future generations the habitat, and
ecological services, of the natural assemblage of living re-
sources that inhabit these areas.
(b) PURPOSES AND PoOLICIES.—The purposes and policies of this
title are—

(1) to identify and designate as national marine sanc-
tuaries areas of the marine environment which are of special
national significance and to manage these areas as the Na-
tional Marine Sanctuary System;

(2) to provide authority for comprehensive and coordinated
conservation and management of these marine areas, and ac-
tivities affecting them, in a manner which complements exist-
ing regulatory authorities;

(3) to maintain the natural biological communities in the
national marine sanctuaries, and to protect, and, where appro-
priate, restore and enhance natural habitats, populations, and
ecological processes;

(4) to enhance public awareness, understanding, apprecia-
tion, and wise and sustainable use of the marine environment,
and the natural, historical, cultural, and archeological re-
sources of the National Marine Sanctuary System;

(5) to support, promote, and coordinate scientific research
on, and long-term monitoring of, the resources of these marine
areas;

1For short title of title III as “National Marine Sancturies Act”, see section 317.
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(6) to facilitate to the extent compatible with the primary
objective of resource protection, all public and private uses of
the resources of these marine areas not prohibited pursuant to
other authorities;

(7) to develop and implement coordinated plans for the
protection and management of these areas with appropriate
Federal agencies, State and local governments, Native Amer-
ican tribes and organizations, international organizations, and
other public and private interests concerned with the con-
tinuing health and resilience of these marine areas;

(8) to create models of, and incentives for, ways to conserve
and manage these areas, including the application of innova-
tive management techniques; and

(9) to cooperate with global programs encouraging con-
servation of marine resources.

(c) ESTABLISHMENT OF SYSTEM.—There is established the Na-
tional Marine Sanctuary System, which shall consist of national
marine sanctuaries designated by the Secretary in accordance with
this title.

SEC. 302. [16 U.S.C. 1432] DEFINITIONS.
As used in this title, the term—

(1) “draft management plan” means the plan described in
section 304(a)(1)(C)(v);

(2) “Magnuson-Stevens Act” means the Magnuson-Stevens
Fish)ery Conservation and Management Act (16 U.S.C. 1801 et
seq.);

(3) “marine environment” means those areas of coastal and
ocean waters, the Great Lakes and their connecting waters,
and submerged lands over which the United States exercises
jurisdiction including the exclusive economic zone, consistent
with international law;

(4) “Secretary” means the Secretary of Commerce;

(5) “State” means each of the several States, the District
of Columbia, the Commonwealth of Puerto Rico, the Common-
wealth of the Northern Mariana Islands, American Samoa, the
Virgin Islands, Guam, and any other commonwealth, territory,
or possession of the United States;

(6) “damages” includes—

(A) compensation for—

(i)I) the cost of replacing, restoring, or acquiring
the equivalent of a sanctuary resources; and

(IT) the value of the lost use of a sanctuary re-
source pending its restoration or replacement or the
acquisition of an equivalent sanctuary resource; or

(i1) the value of a sanctuary resource if the sanc-
tuary resource cannot be restored or replaced or if the
equivalent of such resource cannot be acquired;
(B) the cost of damage assessments under section

312(b)(2);

(C) the reasonable cost of monitoring appropriate to

the injured, restored, or replaced resources, 1

1So in law. Should be “resources;”. The amendment in section 9(b)(1) of Public Law 104-283
(110 Stat. 3367) attempted to amend this subparagraph by striking “, and” and inserting a semi-
colon. This amendment could not be executed.
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(D) the cost of curation and conservation of archeo-
logical, historical, and cultural sanctuary resources; and
(E) the cost of enforcement actions undertaken by the

Secretary in response to the destruction or loss of, or in-

jury to, a sanctuary resource;

(7) “response costs” means the costs of actions taken or au-
thorized by the Secretary to minimize destruction or loss of, or
injury to, sanctuary resources, or to minimize the imminent
risks of such destruction, loss, or injury, including costs related
to seizure, forfeiture, storage, or disposal arising from liability
under section 312;

(8) “sanctuary resource” means any living or nonliving re-
source of a national marine sanctuary that contributes to the
conservation, recreational, ecological, historical, educational,
cultural, archeological, scientific, or aesthetic value of the sanc-
tuary;

(9) “exclusive economic zone” means the exclusive eco-
nomic zone as defined in the Magnuson-Stevens Act; and

(10) “System” means the National Marine Sanctuary Sys-
tem established by section 301.

SEC. 303. [16 U.S.C. 1433] SANCTUARY DESIGNATION STANDARDS.

(a) STANDARDS.—The Secretary may designate any discrete
area of the marine environment as a national marine sanctuary
and promulgate regulations implementing the designation if the
Secretary determines that—

(1) the designation will fulfill the purposes and policies of
this title;

(2) the area is of special national significance due to—

(A) its conservation, recreational, ecological, historical,
scientific, cultural, archaeological, educational, or esthetic
qualities;

(B) the communities of living marine resources it har-
bors; or

(C) its resource or human-use values;

(3) existing State and Federal authorities are inadequate
or should be supplemented to ensure coordinated and com-
prehensive conservation and management of the area, includ-
ing resource protection, scientific research, and public edu-
cation;

(4) designation of the area as a national marine sanctuary
will facilitate the objectives stated in paragraph (3); and

(5) the area is of a size and nature that will permit com-
prehensive and coordinated conservation and management.

(b) FACTORS AND CONSULTATIONS REQUIRED IN MAKING DETER-
MINATIONS AND FINDINGS.—

(1) FACTORS.—For purposes of determining if an area of
the marine environment meets the standards set forth in sub-
section (a), the Secretary shall consider—

(A) the area’s natural resource and ecological qualities,
including its contribution to biological productivity, main-
tenance of ecosystem structure, maintenance of ecologically
or commercially important or threatened species or species
assemblages, maintenance of critical habitat of endangered
species, and the biogeographic representation of the site;



Sec. 304

MARINE PROTECTION, RESEARCH, & SANCTUARIES ACT 64

(B) the area’s historical, cultural, archaeological, or
paleontological significance;

(C) the present and potential uses of the area that de-
pend on maintenance of the area’s resources, including
commercial and recreational fishing, subsistence uses,
other commercial and recreational activities, and research
and education;

(D) the present and potential activities that may ad-
versely affect the factors identified in subparagraphs (A),
(B), and (C);

(E) the existing State and Federal regulatory and
management authorities applicable to the area and the
adequacy of those authorities to fulfill the purposes and
policies of this title;

(F) the manageability of the area, including such fac-
tors as its size, its ability to be identified as a discrete eco-
logical unit with definable boundaries, its accessibility, and
its suitability for monitoring and enforcement activities;

(G) the public benefits to be derived from sanctuary
status, with emphasis on the benefits of long-term protec-
tion of nationally significant resources, vital habitats, and
resources which generate tourism;

(H) the negative impacts produced by management re-
strictions on income-generating activities such as living
and nonliving resources development;

(I) the socioeconomic effects of sanctuary designation;

(J) the area’s scientific value and value for monitoring
the resources and natural processes that occur there;

(K) the feasibility, where appropriate, of employing in-
novative management approaches to protect sanctuary re-
sources or to manage compatible uses; and

(L) the value of the area as an addition to the System.
(2) CONSULTATION.—In making determinations and find-

ings, the Secretary shall consult with—

(A) the Committee on Resources of the House of Rep-
resentatives and the Committee on Commerce, Science,
and Transportation of the Senate;

(B) the Secretaries of State, Defense, Transportation,
and the Interior, the Administrator, and the heads of other
interested Federal agencies;

(C) the responsible officials or relevant agency heads
of the appropriate State and local government entities, in-
cluding coastal zone management agencies, that will or are
likely to be affected by the establishment of the area as a
national marine sanctuary;

(D) the appropriate officials of any Regional Fishery
Management Council established by section 302 of the
Magnuson-Stevens Act (16 U.S.C. 1852) that may be af-
fected by the proposed designation; and

(E) other interested persons.

SEC. 304. [16 U.S.C. 1434] PROCEDURES FOR DESIGNATION AND

IMPLEMENTATION.

(a) SANCTUARY PROPOSAL.—

(1) NoTICE.—In proposing to designate a national marine

sanctuary, the Secretary shall—
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(A) issue, in the Federal Register, a notice of the pro-
posal, proposed regulations that may be necessary and rea-
sonable to implement the proposal, and a summary of the
draft management plan;

(B) provide notice of the proposal in newspapers of
general circulation or electronic media in the communities
that may be affected by the proposal; and

(C) no later than the day on which the notice required
under subparagraph (A) is submitted to the Office of the
Federal Register, submit a copy of that notice and the
draft sanctuary designation documents prepared pursuant
to section 304(a)(2), including an executive summary, to
the Committee on Resources of the House of Representa-
tives, the Committee on Commerce, Science, and Transpor-
tation of the Senate, and the Governor of each State in
which any part of the proposed sanctuary would be lo-
cated.

(2) S2), ursuananspor-
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tion, restoration, enforcement, and surveillance activi-
ties.

(iv) An evaluation of the advantages of cooperative
State and Federal management if all or part of the
proposed sanctuary is within the territorial limits of
any State or is superjacent to the subsoil and seabed
within the seaward boundary of a State, as that
boundary is established under the Submerged Lands
Act (43 U.S.C. 1301 et seq.).

(v) An estimate of the annual cost to the Federal
Government of the proposed designation, including
costs of personnel, equipment and facilities, enforce-
ment, research, and public education.

(vi) The proposed regulations referred to in para-
graph (1)(A).

(D) Maps depicting the boundaries of the proposed
sanctuary.

(E) The basis for the determinations made under sec-
tion 303(a) with respect to the area.

(F) An assessment of the considerations under section

303(b)(1).

(3) PUBLIC HEARING.—No sooner than thirty days after
issuing a notice under this subsection, the Secretary shall hold
at least one public hearing in the coastal area or areas that
will be most affected by the proposed designation of the area
as a national marine sanctuary for the purpose of receiving the
views of interested parties.

(4) TERMS OF DESIGNATION.—The terms of designation of a
sanctuary shall include the geographic area proposed to be in-
cluded within the sanctuary, the characteristics of the area
that give it conservation, recreational, ecological, historical, re-
search, educational, or esthetic value, and the types of activi-
ties that will be subject to regulation by the Secretary to pro-
tect those characteristics. The terms of designation may be
modified only by the same procedures by which the original
designation is made.

(5) FISHING REGULATIONS.—The Secretary shall provide
the appropriate Regional Fishery Management Council with
the opportunity to prepare draft regulations for fishing within
the Exclusive Economic Zone as the Council may deem nec-
essary to implement the proposed designation. Draft regula-
tions prepared by the Council, or a Council determination that
regulations are not necessary pursuant to this paragraph, shall
be accepted and issued as proposed regulations by the Sec-
retary unless the Secretary finds that the Council’s action fails
to fulfill the purposes and policies of this title and the goals
and objectives of the proposed designation. In preparing the
draft regulations, a Regional Fishery Management Council
shall use as guidance the national standards of section 301(a)
of the Magnuson-Stevens Act (16 U.S.C. 1851) to the extent
that the standards are consistent and compatible with the
goals and objectives of the proposed designation. The Secretary
shall prepare the fishing regulations, if the Council declines to
make a determination with respect to the need for regulations,
makes a determination which is rejected by the Secretary, or
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fails to prepare the draft regulations in a timely manner. Any
amendments to the fishing regulations shall be drafted, ap-
proved, and issued in the same manner as the original regula-
tions. The Secretary shall also cooperate with other appro-
priate fishery management authorities with rights or respon-
sibilities within a proposed sanctuary at the earliest prac-
ticable stage in drafting any sanctuary fishing regulations.

(6) COMMITTEE ACTION.—After receiving the documents
under subsection (a)(1)(C), the Committee on Resources of the
House of Representatives and the Committee on Commerce,
Science, and Transportation of the Senate may each hold hear-
ings on the proposed designation and on the matters set forth
in the documents. If within the forty-five day period of contin-
uous session of Congress beginning on the date of submission
of the documents, either Committee issues a report concerning
matters addressed in the documents, the Secretary shall con-
sider this report before publishing a notice to designate the na-
tional marine sanctuary.

(b) TAKING EFFECT OF DESIGNATIONS.—

(1) NoTICE.—In designating a national marine sanctuary,
the Secretary shall publish in the Federal Register notice of
the designation together with final regulations to implement
the designation and any other matters required by law, and
submit such notice to the Congress. The Secretary shall advise
the public of the availability of the final management plan and
the final environmental impact statement with respect to such
sanctuary. The Secretary shall issue a notice of designation
with respect to a proposed national marine sanctuary site not
later than 30 months after the date a notice declaring the site
to be an active candidate for sanctuary designation is pub-
lished in the Federal Register under regulations issued under
this Act, or shall publish not later than such date in the Fed-
eral Register findings regarding why such notice has not been
published. No notice of designation may occur until the expira-
tion of the period for Committee action under subsection (a)(6).
The designation (and any of its terms not disapproved under
this subsection) and regulations shall take effect and become
final after the close of a review period of forty-five days of con-
tinuous session of Congress beginning on the day on which
such notice is published unless, in the case of a national ma-
rine sanctuary that is located partially or entirely within the
seaward boundary of any State, the Governor affected certifies
to the Secretary that the designation or any of its terms is un-
acceptable, in which case the designation or the unacceptable
term shall not take effect in the area of the sanctuary lying
within the seaward boundary of the State.

(2) WITHDRAWAL OF DESIGNATION.—If the Secretary con-
siders that actions taken under paragraph (1) will affect the
designation of a national marine sanctuary in a manner that
the goals and objectives of the sanctuary or System cannot be
fulfilled, the Secretary may withdraw the entire designation. If
the Secretary does not withdraw the designation, only those
terms of the designation not certified under paragraph (1) shall
take effect.
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(3) PROCEDURES.—In computing the forty-five-day periods
of continuous session of Congress pursuant to subsection (a)(6)
and paragraph (1) of this subsection—

(A) continuity of session is broken only by an adjourn-
ment of Congress sine die; and

(B) the days on which either House of Congress is not
in session because of an adjournment of more than three
days to a day certain are excluded.

(c) ACCESS AND VALID RIGHTS.—

(1) Nothing in this title shall be construed as terminating
or granting to the Secretary the right to terminate any valid
lease, permit, license, or right of subsistence use or of access
that is in existence on the date of designation of any national
marine sanctuary.

(2) The exercise of a lease, permit, license, or right is sub-
ject to regulation by the Secretary consistent with the purposes
for which the sanctuary is designated.

(d) INTERAGENCY COOPERATION.—

(1) REVIEW OF AGENCY ACTIONS.—

(A) IN GENERAL.—Federal agency actions internal or
external to a national marine sanctuary, including private
activities authorized by licenses, leases, or permits, that
are likely to destroy, cause the loss of, or injure any sanc-
tuary resource are subject to consultation with the
Secretary.

(B) AGENCY STATEMENTS REQUIRED.—Subject to any
regulations the Secretary may establish each Federal
agency proposing an action described in subparagraph (A)
shall provide the Secretary with a written statement de-
scribing the action and its potential effects on sanctuary
resources at the earliest practicable time, but in no case
later than 45 days before the final approval of the action
unless such Federal agency and the Secretary agree to a
different schedule.

(2) SECRETARY’S RECOMMENDED ALTERNATIVES.—If the Sec-
retary finds that a Federal agency action is likely to destroy,
cause the loss of, or injure a sanctuary resource, the Secretary
shall (within 45 days of receipt of complete information on the
proposed agency action) recommend reasonable and prudent al-
ternatives, which may include conduct of the action elsewhere,
which can be taken by the Federal agency in implementing the
agency action that will protect sanctuary resources.

(3) RESPONSE TO RECOMMENDATIONS.—The agency head
who receives the Secretary’s recommended alternatives under
paragraph (2) shall promptly consult with the Secretary on the
alternatives. If the agency head decides not to follow the alter-
natives, the agency head shall provide the Secretary with a
written statement explaining the reasons for that decision.

(4) FAILURE TO FOLLOW ALTERNATIVE.—If the head of a
Federal agency takes an action other than an alternative rec-
ommended by the Secretary and such action results in the de-
struction of, loss of, or injury to a sanctuary resource, the head
of the agency shall promptly prevent and mitigate further
damage and restore or replace the sanctuary resource in a
manner approved by the Secretary.
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(e) REVIEW OF MANAGEMENT PLANS.—Not more than five years
after the date of designation of any national marine sanctuary, and
thereafter at intervals not exceeding five years, the Secretary shall
evaluate the substantive progress toward implementing the man-
agement plan and goals for the sanctuary, especially the effective-
ness of site-specific management techniques and strategies, and
shall revise the management plan and regulations as necessary to
fulfill the purposes and policies of this title. This review shall in-
clude a prioritization of management objectives.

(f) LIMITATION ON DESIGNATION OF NEW SANCTUARIES.—

(1) FINDING REQUIRED.—The Secretary may not publish in
the Federal Register any sanctuary designation notice or regu-
lations proposing to designate a new sanctuary, unless the Sec-
retary has published a finding that—

(A) the addition of a new sanctuary will not have a
negative impact on the System; and
(B) sufficient resources were available in the fiscal
year in which the finding is made to—
(i) effectively implement sanctuary management
plans for each sanctuary in the System; and
(i1) complete site characterization studies and in-
ventory known sanctuary resources, including cultural
resources, for each sanctuary in the System within 10
years after the date that the finding is made if the re-
sources available for those activities are maintained at
thedsame level for each fiscal year in that 10 year pe-
riod.

(2) DEADLINE.—If the Secretary does not submit the find-
ings required by paragraph (1) before February 1, 2004, the
Secretary shall submit to the Congress before October 1, 2004,
a finding with respect to whether the requirements of subpara-
graphs (A) and (B) of paragraph (1) have been met by all exist-
ing sanctuaries.

(3) LIMITATION ON APPLICATION.—Paragraph (1) does not
apply to any sanctuary designation documents for—

A) a Thunder Bay National Marine Sanctuary; or
(B) a Northwestern Hawaiian Islands National Marine

Sanctuary.

SEC. 305. [16 U.S.C. 1435] APPLICATION OF REGULATIONS, INTER-
NATIONAL NEGOTIATIONS AND COOPERATION.

(a) REGULATIONS.—This title and the regulations issued under
section 304 shall be applied in accordance with generally recog-
nized principles of international law, and in accordance with trea-
ties, conventions, and other agreements to which the United States
is a party. No regulation shall apply to or be enforced against a
person who is not a citizen, national, or resident alien of the
United States, unless in accordance with—

(1) generally recognized principles of international law;

(2) an agreement between the United States and the for-
eign state of which the person is a citizen; or

(3) an agreement between the United States and the flag
state 1of a foreign vessel, if the person is a crewmember of the
vessel.

(b) NEGOTIATIONS.—The Secretary of State, in consultation
with the Secretary, shall take appropriate action to enter into nego-
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tiations with other governments to make necessary arrangements
for the protection of any national marine sanctuary and to promote
the purposes for which the sanctuary is established.

(¢c) INTERNATIONAL COOPERATION.—The Secretary, in consulta-
tion with the Secretary of State and other appropriate Federal
agencies, shall cooperate with other governments and international
organizations in furtherance of the purposes and policies of this
title and consistent with applicable regional and mutilateral ar-
rangements for the protection and management of special marine
areas.

SEC. 306. [16 U.S.C. 1436] PROHIBITED ACTIVITIES.
It is unlawful for any person to—
(1) destroy, cause the loss of, or injure any sanctuary re-
source managed under law or regulations for that sanctuary;
(2) possess, sell, offer for sale, purchase, import, export, de-
liver, carry, transport, or ship by any means any sanctuary re-
source taken in violation of this section;
(3) interfere with the enforcement of this title by—

(A) refusing to permit any officer authorized to enforce
this title to board a vessel, other than a vessel operated by
the Department of Defense or United States Coast Guard,
subject to such person’s control for the purposes of con-
ducting any search or inspection in connection with the en-
forcement of this title;

(B) resisting, opposing, impeding, intimidating,
harassing, bribing, interfering with, or forcibly assaulting
any person authorized by the Secretary to implement this
title or any such authorized officer in the conduct of any
search or inspection performed under this title; or

(C) knowingly and willfully submitting false informa-
tion to the Secretary or any officer authorized to enforce
this title in connection with any search or inspection con-
ducted under this title; or
(4) violate any provision of this title or any regulation or

permit issued pursuant to this title.

SEC. 307. [16 U.S.C. 1437] ENFORCEMENT.

(a) IN GENERAL.—The Secretary shall conduct such enforce-
ment activities as are necessary and reasonable to carry out this
title.

(b) POWERS OF AUTHORIZED OFFICERS.—Any person who is
authorized to enforce this title may—

(1) board, search, inspect, and seize any vessel suspected
of being used to violate this title or any regulation or permit
issued under this title and any equipment, stores, and cargo of
such vessel,

(2) seize wherever found any sanctuary resource taken or
retained in violation of this title or any regulation or permit
issued under this title;

(3) seize any evidence of a violation of this title or of any
regulation or permit issued under this title;

(4) execute any warrant or other process issued by any
court of competent jurisdiction;

(5) exercise any other lawful authority; and
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(6) arrest any person, if there is reasonable cause to be-
lieve that such person has committed an act prohibited by sec-
tion 306(3).

(c) CRIMINAL OFFENSES.—

(1) OFFENSES.—A person is guilty of an offense under this
subsection if the person commits any act prohibited by section
306(3).

(2) PUNISHMENT.—Any person that is guilty of an offense
under this subsection—

(A) except as provided in subparagraph (B), shall be
fined under title 18, United States Code, imprisoned for
not more than 6 months, or both; or

(B) in the case of a person who in the commission of
such an offense uses a dangerous weapon, engages in con-
duct that causes bodily injury to any person authorized to
enforce this title or any person authorized to implement
the provisions of this title, or places any such person in
fear of imminent bodily injury, shall be fined under title
18, United States Code, imprisoned for not more than 10
years, or both.

(d) C1viL PENALTIES.—

(1) CIVIL PENALTY.—Any person subject to the jurisdiction
of the United States who violates this title or any regulation
or permit issued under this title shall be liable to the United
States for a civil penalty of not more than $100,000 for each
such violation, to be assessed by the Secretary. Each day of a
continuing violation shall constitute a separate violation.

(2) NoTICE.—No penalty shall be assessed under this sub-
section until after the person charged has been given notice
and an opportunity for a hearing.

(3) IN REM JURISDICTION.—A vessel used in violating this
title or any regulation or permit issued under this title shall
be liable in rem for any civil penalty assessed for such viola-
tion. Such penalty shall constitute a maritime lien on the ves-
sel and may be recovered in an action in rem in the district
court of the United States having jurisdiction over the vessel.

(4) REVIEW OF CIVIL PENALTY.—Any person against whom
a civil penalty is assessed under this subsection may obtain re-
view in the United States district court for the appropriate dis-
trict by filing a complaint in such court not later than 30 days
after the date of such order.

(5) COLLECTION OF PENALTIES.—If any person fails to pay
an assessment of a civil penalty under this section after it has
become a final and unappealable order, or after the appro-
priate court has entered final judgment in favor of the Sec-
retary, the Secretary shall refer the matter to the Attorney
General, who shall recover the amount assessed in any appro-
priate district court of the United States. In such action, the
validity and appropriateness of the final order imposing the
civil penalty shall not be subject to review.

(6) COMPROMISE OR OTHER ACTION BY SECRETARY.—The
Secretary may compromise, modify, or remit, with or without
conditions, any civil penalty which is or may be imposed under
this section.

(e) FORFEITURE.—
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(1) IN GENERAL.—Any vessel (including the vessel’s equip-
ment, stores, and cargo) and other item used, and any sanc-
tuary resource taken or retained, in any manner, in connection
with or as a result of any violation of this title or of any regu-
lation or permit issued under this title shall be subject to for-
feiture to the United States pursuant to a civil proceeding
under this subsection. The proceeds from forfeiture actions
under this subsection shall constitute a separate recovery in
addition to any amounts recovered as civil penalties under this
section or as civil damages under section 312. None of those
proceeds shall be subject to set-off.

(2) APPLICATION OF THE CUSTOMS LAWS.—The Secretary
may exercise the authority of any United States official grant-
ed by any relevant customs law relating to the seizure, for-
feiture, condemnation, disposition, remission, and mitigation of
property in enforcing this title.

(3) DISPOSAL OF SANCTUARY RESOURCES.—Any sanctuary
resource seized pursuant to this title may be disposed of pursu-
ant to an order of the appropriate court, or, if perishable, in
a manner prescribed by regulations promulgated by the Sec-
retary. Any proceeds from the sale of such sanctuary resource
shall for all purposes represent the sanctuary resource so dis-
posed of in any subsequent legal proceedings.

(4) PRESUMPTION.—For the purposes of this section there
is a rebuttable presumption that all sanctuary resources found
on board a vessel that is used or seized in connection with a
violation of this title or of any regulation or permit issued
under this title were taken or retained in violation of this title
or of a regulation or permit issued under this title.

(f) PAYMENT OF STORAGE, CARE, AND OTHER COSTS.—

(1) EXPENDITURES.—

(A) Notwithstanding any other law, amounts received
by the United States as civil penalties, forfeitures of prop-
erty, and costs imposed under paragraph (2) shall be re-
tained by the Secretary in the manner provided for in sec-
tion 107(f)(1) of the Comprehensive Environmental Re-
sponse, Compensation and Liability Act of 1980.

(B) Amounts received under this section for forfeitures
and costs imposed under paragraph (2) shall be used to
pay the reasonable and necessary costs incurred by the
Secretary to provide temporary storage, care, maintenance,
and disposal of any sanctuary resource or other property
seized in connection with a violation of this title or any
regulation or permit issued under this title.

(C) Amounts received under this section as civil pen-
alties and any amounts remaining after the operation of
subparagraph (B) shall be used, in order of priority, to—

(i) manage and improve the national marine sanc-
tuary with respect to which the violation occurred that
resulted in the penalty or forfeiture;

(i1) pay a reward to any person who furnishes in-
formation leading to an assessment of a civil penalty,
or to a forfeiture of property, for a violation of this
title or any regulation or permit issued under this
title; and
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(iii) manage and improve any other national
marine sanctuary.

(2) LIABILITY FOR COSTS.—Any person assessed a civil pen-
alty for a violation of this title or of any regulation or permit
issued under this title, and any claimant in a forfeiture action
brought for such a violation, shall be liable for the reasonable
costs incurred by the Secretary in storage, care, and mainte-
nance of any sanctuary resource or other property seized in
connection with the violation.

(g) SUBPOENAS.—In the case of any hearing under this section
which is determined on the record in accordance with the proce-
dures provided for under section 554 of title 5, United States Code,
the Secretary may issue subpoenas for the attendance and testi-
mony of witnesses and the production of relevant papers, books,
electronic files, and documents, and may administer oaths.

(h) USE OF RESOURCES OF STATE AND OTHER FEDERAL AGEN-
CIES.—The Secretary shall, whenever appropriate, use by agree-
ment the personnel, services, and facilities of State and other Fed-
eral departments, agencies, and instrumentalities, on a reimburs-
able or nonreimbursable basis, to carry out the Secretary’s respon-
sibilities under this section.

(1) CoasT GUARD AUTHORITY NOT LIMITED.—Nothing in this
section shall be considered to limit the authority of the Coast
Guard to enforce this or any other Federal law under section 89 of
title 14, United States Code.

(G) InguNcTIVE RELIEF.—If the Secretary determines that there
is an imminent risk of destruction or loss of or injury to a sanc-
tuary resource, or that there has been actual destruction or loss of,
or injury to, a sanctuary resource which may give rise to liability
under section 312, the Attorney General, upon request of the Sec-
retary, shall seek to obtain such relief as may be necessary to abate
such risk or actual destruction, loss, or injury, or to restore or re-
place the sanctuary resource, or both. The district courts of the
United States shall have jurisdiction in such a case to order such
relief as the public interest and the equities of the case may
require.

(k) AREA OF APPLICATION AND ENFORCEABILITY.—The area of
application and enforceability of this title includes the territorial
sea of the United States, as described in Presidential Proclamation
5928 of December 27, 1988, which is subject to the sovereignty of
the United States, and the United States exclusive economic zone,
consistent with international law.

(1) NATIONWIDE SERVICE OF PROCESS.—In any action by the
United States under this title, process may be served in any dis-
trict where the defendant is found, resides, transacts business, or
has appointed an agent for the service of process.

SEC. 308. [16 U.S.C. 1439] REGULATIONS.

The Secretary may issue such regulations as may be necessary
to carry out this title.

SEC. 309. [16 U.S.C. 1440] RESEARCH, MONITORING, AND EDUCATION.

(a) IN GENERAL.—The Secretary shall conduct, support, or co-
ordinate research, monitoring, evaluation, and education programs

consistent with subsections (b) and (c) and the purposes and poli-
cies of this title.
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(b) RESEARCH AND MONITORING.—

(1) IN GENERAL.—The Secretary may—

(A) support, promote, and coordinate research on, and
long-term monitoring of, sanctuary resources and natural
processes that occur in national marine sanctuaries, in-
cluding exploration, mapping, and environmental and so-
cioeconomic assessment;

(B) develop and test methods to enhance degraded
habitats or restore damaged, injured, or lost sanctuary re-
sources; and

(C) support, promote, and coordinate research on, and
the conservation, curation, and public display of, the cul-
tural, archeological, and historical resources of national
marine sanctuaries.

(2) AVAILABILITY OF RESULTS.—The results of research and
monitoring conducted, supported, or permitted by the Sec-
retary under this subsection shall be made available to the
public.

(c) EDUCATION.—

(1) IN GENERAL.—The Secretary may support, promote,
and coordinate efforts to enhance public awareness, under-
standing, and appreciation of national marine sanctuaries and
the System. Efforts supported, promoted, or coordinated under
this subsection must emphasize the conservation goals and
sustainable public uses of national marine sanctuaries and the
System.

(2) EDUCATIONAL ACTIVITIES.—Activities under this sub-
section may include education of the general public, teachers,
students, national marine sanctuary users, and ocean and
coastal resource managers.

(d) INTERPRETIVE FACILITIES.—

(1) IN GENERAL.—The Secretary may develop interpretive
facilities near any national marine sanctuary.

(2) FACILITY REQUIREMENT.—Any facility developed under
this subsection must emphasize the conservation goals and
sustainable public uses of national marine sanctuaries by pro-
viding the public with information about the conservation, rec-
reational, ecological, historical, cultural, archeological, sci-
entific, educational, or esthetic qualities of the national marine
sanctuary.

(e) CONSULTATION AND COORDINATION.—In conducting, sup-
porting, and coordinating research, monitoring, evaluation, and
education programs under subsection (a) and developing interpre-
tive facilities under subsection (d), the Secretary may consult or co-
ordinate with Federal, interstate, or regional agencies, States or
local governments.

SEC. 310. [16 U.S.C. 1441] SPECIAL USE PERMITS.
(a) ISSUANCE OF PERMITS.—The Secretary may issue special
use permits which authorize the conduct of specific activities in a
national marine sanctuary if the Secretary determines such author-
ization is necessary—
(1) to establish conditions of access to and use of any sanc-
tuary resource; or
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(2) to promote public use and understanding of a sanctuary
resource.

(b) PuBLIc NOTICE REQUIRED.—The Secretary shall provide ap-
propriate public notice before identifying any category of activity
subject to a special use permit under subsection (a).

(c) PERMIT TERMS.—A permit issued under this section—

(1) shall authorize the conduct of an activity only if that
activity is compatible with the purposes for which the sanc-
tuary is designated and with protection of sanctuary resources;

(2) shall not authorize the conduct of any activity for a pe-
riod of more than 5 years unless renewed by the Secretary;

(3) shall require that activities carried out under the per-
mit be conducted in a manner that does not destroy, cause the
loss of, or injure sanctuary resources; and

(4) shall require the permittee to purchase and maintain
comprehensive general liability insurance, or post an equiva-
lent bond, against claims arising out of activities conducted
under the permit and to agree to hold the United States harm-
less against such claims.

(d) FEES.—

(1) ASSESSMENT AND COLLECTION.—The Secretary may as-
sess and collect fees for the conduct of any activity under a
permit issued under this section.

(2) AMOUNT.—The amount of a fee under this subsection
shall be equal to the sum of—

(A) costs incurred, or expected to be incurred, by the
Secretary in issuing the permit;

(B) costs incurred, or expected to be incurred, by the
Secretary as a direct result of the conduct of the activity
for which the permit is issued, including costs of moni-
toring the conduct of the activity; and

(C) an amount which represents the fair market value
of the use of the sanctuary resource.

(3) USE OF FEES.—Amounts collected by the Secretary in
the form of fees under this section may be used by the
Secretary—

(A) for issuing and administering permits under this
section; and

(B) for expenses of managing national marine sanc-
tuaries.

(4) WAIVER OR REDUCTION OF FEES.—The Secretary may
accept in-kind contributions in lieu of a fee under paragraph
(2)(C), or waive or reduce any fee assessed under this sub-
section for any activity that does not derive profit from the ac-
cess to or use of sanctuary resources.

(e) VIOLATIONS.—Upon violation of a term or condition of a per-
mit issued under this section, the Secretary may—

(1) suspend or revoke the permit without compensation to
the permittee and without liability to the United States;

(2) assess a civil penalty in accordance with section 307; or

(3) both.

(f) REPORTS.—Each person issued a permit under this section
shall submit an annual report to the Secretary not later than De-
cember 31 of each year which describes activities conducted under
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that permit and revenues derived from such activities during the
year.

(g) FISHING.—Nothing in this section shall be considered to re-
quire a person to obtain a permit under this section for the conduct
of any fishing activities in a national marine sanctuary.

SEC. 311. [16 U.S.C. 1442] COOPERATIVE AGREEMENTS, DONATIONS,
AND ACQUISITIONS.

(a) AGREEMENTS AND GRANTS.—The Secretary may enter into
cooperative agreements, contracts, or other agreements with, or
make grants to, States, local governments, regional agencies, inter-
state agencies, or other persons to carry out the purposes and poli-
cies of this title.

(b) AUTHORIZATION TO SOLICIT DONATIONS.—The Secretary
may enter into such agreements with any nonprofit organization
authorizing the organization to solicit private donations to carry
out the purposes and policies of this title.

(c) DONATIONS.—The Secretary may accept donations of funds,
property, and services for use in designating and administering na-
tional marine sanctuaries under this title. Donations accepted
under this section shall be considered as a gift or bequest to or for
the use of the United States.

(d) AcqQuisiTioNs.—The Secretary may acquire by purchase,
lease, or exchange, any land, facilities, or other property necessary
and appropriate to carry out the purposes and policies of this title.

(e) USE OF RESOURCES OF OTHER GOVERNMENT AGENCIES.—
The Secretary may, whenever appropriate, enter into an agreement
with a State or other Federal agency to use the personnel, services,
or facilities of such agency on a reimbursable or nonreimbursable
basis, to assist in carrying out the purposes and policies of this
title.

(f) AuTHORITY ToO OBTAIN GRANTS.—Notwithstanding any
other provision of law that prohibits a Federal agency from receiv-
ing assistance, the Secretary may apply for, accept, and use grants
from other Federal agencies, States, local governments, regional
agencies, interstate agencies, foundations, or other persons, to
carry out the purposes and policies of this title.

SEC. 312. [16 U.S.C. 1443] DESTRUCTION OR LOSS OF, OR INJURY TO,
SANCTUARY RESOURCES.

(a) LIABILITY.—

(1) LIABILITY TO UNITED STATES.—Any person who de-
stroys, causes the loss of, or injures any sanctuary resource is
liable to the United States for an amount equal to the sum of—

(A) the amount of response costs and damages result-
ing from the destruction, loss, or injury; and

(B) interest on that amount calculated in the manner
described under section 1005 of the Oil Pollution Act of

1990.

(2) LIABILITY IN REM.—Any vessel used to destroy, cause
the loss of, or injure any sanctuary resource shall be liable in
rem to the United States for response costs and damages re-
sulting from such destruction, loss, or injury. The amount of
that liability shall constitute a maritime lien on the vessel and
may be recovered in an action in rem in any district court of
the United States that has jurisdiction over the vessel.



11 MARINE PROTECTION, RESEARCH, & SANCTUARIES ACT Sec. 312

(3) DEFENSES.—A person is not liable under this sub-
section if that person establishes that—

(A) the destruction or loss of, or injury to, the sanc-
tuary resource was caused solely by an act of God, an act
of war, or an act or omission of a third party, and the per-
son acted with due care;

(B) the destruction, loss, or injury was caused by an
activity authorized by Federal or State law; or

(C) the destruction, loss, or injury was negligible.

(4) LimrTs TO LIABILITY.—Nothing in sections 4281-4289 of
the Revised Statutes of the United States or section 3 of the
Act of February 13, 1893, shall limit the liability of any person
under this title.

(b) RESPONSE ACTIONS AND DAMAGE ASSESSMENT.—

(1) RESPONSE ACTIONS.—The Secretary may undertake or
authorize all necessary actions to prevent or minimize the de-
struction or loss of, or injury to, sanctuary resources, or to min-
imize the imminent risk of such destruction, loss, or injury.

(2) DAMAGE ASSESSMENT.—The Secretary shall assess dam-
ages to sanctuary resources in accordance with section 302(6).
(¢) CrviL AcCTIONS FOR RESPONSE COSTS AND DAMAGES.—(1)

The Attorney General, upon request of the Secretary, may com-
mence a civil action against any person or vessel who may be liable
under subsection (a) for response costs and damages. The Sec-
retary, acting as trustee for sanctuary resources for the United
States, shall submit a request for such an action to the Attorney
General whenever a person may be liable for such costs or dam-
ages.

(2) An action under this subsection may be brought in the
United States district court for any district in which—

(A) the defendant is located, resides, or is doing business,
in the case of an action against a person;

(B) the vessel is located, in the case of an action against
a vessel; or

(C) the destruction of, loss of, or injury to a sanctuary re-
source occurred.

(d) USE oF RECOVERED AMOUNTS.—Response costs and dam-
ages recovered by the Secretary under this section shall be retained
by the Secretary in the manner provided for in section 107(f)(1) of
the Comprehensive Environmental Response, Compensation and
Liability Act (42 U.S.C. 9607(f)(1)), and used as follows:

(1) RESPONSE COSTS.—Amounts recovered by the United
States for costs of response actions and damage assessments
under this section shall be used, as the Secretary considers
appropriate—

(A) to reimburse the Secretary or any other Federal or
State agency that conducted those activities; and

(B) after reimbursement of such costs, to restore, re-
place, or acquire the equivalent of any sanctuary resource.
(2) OTHER AMOUNTS.—AIl other amounts recovered shall

be used, in order of priority—

(A) to restore, replace, or acquire the equivalent of the
sanctuary resources that were the subject of the action, in-
cluding for costs of monitoring and the costs of curation
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and conservation of archeological, historical, and cultural

sanctuary resources;

(B) to restore degraded sanctuary resources of the na-
tional marine sanctuary that was the subject of the action,
giving priority to sanctuary resources and habitats that
are comparable to the sanctuary resources that were the
subject of the action; and

(C) to restore degraded sanctuary resources of other
national marine sanctuaries.

(3) FEDERAL-STATE COORDINATION.—Amounts recovered
under this section with respect to sanctuary resources lying
within the jurisdiction of a State shall be used under para-
graphs (2) (A) and (B) in accordance with an agreement en-
tered into by the Secretary and the Governor of that State.

(e) STATUTE OF LIMITATIONS.—An action for response costs or
damages under subsection (c) shall be barred unless the complaint
is filed within 3 years after the date on which the Secretary com-
pletes a damage assessment and restoration plan for the sanctuary
resources to which the action relates.

SEC. 313. [16 U.S.C. 1444] AUTHORIZATION OF APPROPRIATIONS.
There are authorized to be appropriated to the Secretary—
(1) to carry out this title—
(A) $32,000,000 for fiscal year 2001;
(B) $34,000,000 for fiscal year 2002;
(C) $36,000,000 for fiscal year 2003;
(D) $38,000,000 for fiscal year 2004;
(E) $40,000,000 for fiscal year 2005; and
(2) for construction projects at national marine sanc-
tuaries, $6,000,000 for each of fiscal years 2001, 2002, 2003,
2004, and 2005.

SEC. 314. [16 U.S.C. 1445] U.S.S. MONITOR ARTIFACTS AND MATERIALS.

(a) CONGRESSIONAL PoLicY.—In recognition of the historical
significance of the wreck of the United States ship Monitor to
coastal North Carolina and to the area off the coast of North Caro-
lina known as the Graveyard of the Atlantic, the Congress directs
that a suitable display of artifacts and materials from the United
States ship Monitor be maintained permanently at an appropriate
site in coastal North Carolina.

(b) DiscLAIMER.—This section shall not affect the following:

(1) RESPONSIBILITIES OF SECRETARY.—The responsibilities
of the Secretary to provide for the protection, conservation, and
display of artifacts and materials from the United States ship
Monitor.

(2) AUTHORITY OF SECRETARY.—The authority of the Sec-
retary to designate the Mariner’s Museum, located at Newport
News, Virginia, as the principal museum for coordination of ac-
tivities referred to in paragraph (1).

SEC. 315. [16 U.S.C. 1445a] ADVISORY COUNCILS.

(a) ESTABLISHMENT.—The Secretary may establish one or more
advisory councils (in this section referred to as an “Advisory Coun-
cil”) to advise and make recommendations to the Secretary regard-
ing the designation and management of national marine sanc-
tuaries. The Advisory Councils shall be exempt from the Federal
Advisory Committee Act.
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(b) MEMBERSHIP.—Members of the Advisory Councils may be
appointed from among—

(1) persons employed by Federal or State agencies with ex-
pertise in management of natural resources;

(2) members of relevant Regional Fishery Management
Councils established under section 302 of the Magnuson-Ste-
vens Act; and

(3) representatives of local user groups, conservation and
other public interest organizations, scientific organizations,
educational organizations, or others interested in the protec-
tion and multiple use management of sanctuary resources.

(c) LimiTs oN MEMBERSHIP.—For sanctuaries designated after
the date of enactment of the National Marine Sanctuaries Program
Amendments Act of 1992, the membership of Advisory Councils
shall be limited to no more than 15 members.

(d) STAFFING AND ASSISTANCE.—The Secretary may make
available to an Advisory Council any staff, information, administra-
tive services, or assistance the Secretary determines are reasonably
required to enable the Advisory Council to carry out its functions.

(e) PUBLIC PARTICIPATION AND PROCEDURAL MATTERS.—The
following guidelines apply with respect to the conduct of business
meetings of an Advisory Council:

(1) Each meeting shall be open to the public, and inter-
ested persons shall be permitted to present oral or written
statements on items on the agenda.

(2) Emergency meetings may be held at the call of the
chairman or presiding officer.

(3) Timely notice of each meeting, including the time,
place, and agenda of the meeting, shall be published locally
and in the Federal Register, except that in the case of a meet-
ing of an Advisory Council established to provide assistance re-
garding any individual national marine sanctuary the notice is
not required to be published in the Federal Register.

(4) Minutes of each meeting shall be kept and contain a
summary of the attendees and matters discussed.

SEC. 316. [16 U.S.C. 1445b] ENHANCING SUPPORT FOR NATIONAL MA-
RINE SANCTUARIES.

(a) AUTHORITY.—The Secretary may establish a program con-
sisting of—

(1) the creation, adoption, and publication in the Federal
Register by the Secretary of a symbol for the national marine
sanctuary program, or for individual national marine sanc-
tuaries or the System,;

(2) the solicitation of persons to be designated as official
sponsors of the national marine sanctuary program or of indi-
vidual national marine sanctuaries;

(3) the designation of persons by the Secretary as official
sponsors of the national marine sanctuary program or of indi-
vidual sanctuaries;

(4) the authorization by the Secretary of the manufacture,
reproduction, or other use of any symbol published under para-
graph (1), including the sale of items bearing such a symbol,
by official sponsors of the national marine sanctuary program
or of individual national marine sanctuaries;
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(5) the creation, marketing, and selling of products to pro-
mote the national marine sanctuary program, and entering
into exclusive or nonexclusive agreements authorizing entities
to create, market or sell on the Secretary’s behalf;

(6) the solicitation and collection by the Secretary of mone-
tary or in-kind contributions from official sponsors for the man-
ufacture, reproduction or use of the symbols published under
paragraph (1);

(7) the retention of any monetary or in-kind contributions
collected under paragraphs (5) and (6) by the Secretary; and

(8) the expenditure and use of any monetary and in-kind
contributions, without appropriation, by the Secretary to des-
ignate and manage national marine sanctuaries.

Monetary and in-kind contributions raised through the sale, mar-
keting, or use of symbols and products related to an individual na-
tional marine sanctuary shall be used to support that sanctuary.

(b) CONTRACT AUTHORITY.—The Secretary may contract with
any person for the creation of symbols or the solicitation of official
sponsors under subsection (a).

(c) RESTRICTIONS.—The Secretary may restrict the use of the
symbols published under subsection (a), and the designation of offi-
cial sponsors of the national marine sanctuary program or of indi-
vidual national marine sanctuaries to ensure compatibility with the
goals of the national marine sanctuary program.

(d) PROPERTY OF UNITED STATES.—Any symbol which is adopt-
ed by the Secretary and published in the Federal Register under
subsection (a) is deemed to be the property of the United States.

(e) PROHIBITED ACTIVITIES.—It is unlawful for any person—

(1) designated as an official sponsor to influence or seek to
influence any decision by the Secretary or any other Federal
official related to the designation or management of a national
marine sanctuary, except to the extent that a person who is
not so designated may do so;

(2) to represent himself or herself to be an official sponsor
absent a designation by the Secretary;

(3) to manufacture, reproduce, or otherwise use any sym-
bol adopted by the Secretary under subsection (a)(1), including
to sell any item bearing such a symbol, unless authorized by
the Secretary under subsection (a)(4) or subsection (f); or

(4) to violate any regulation promulgated by the Secretary
under this section.

(f) COLLABORATIONS.—The Secretary may authorize the use of
a symbol adopted by the Secretary under subsection (a)(1) by any
person engaged in a collaborative effort with the Secretary to carry
out the purposes and policies of this title and to benefit a national
marine sanctuary or the System.

(g) AUTHORIZATION FOR NON-PROFIT PARTNER ORGANIZATION
TO SOLICIT SPONSORS.—

(1) IN GENERAL.—The Secretary may enter into an agree-
ment with a non-profit partner organization authorizing it to
assist in the administration of the sponsorship program estab-
lished under this section. Under an agreement entered into
under this paragraph, the Secretary may authorize the non-
profit partner organization to solicit persons to be official spon-
sors of the national marine sanctuary system or of individual
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national marine sanctuaries, upon such terms as the Secretary
deems reasonable and will contribute to the successful admin-
istration of the sanctuary system. The Secretary may also au-
thorize the non-profit partner organization to collect the statu-
tory contribution from the sponsor, and, subject to paragraph
(2), transfer the contribution to the Secretary.

(2) REIMBURSEMENT FOR ADMINISTRATIVE COSTS.—Under
the agreement entered into under paragraph (1), the Secretary
may authorize the non-profit partner organization to retain not
more than 5 percent of the amount of monetary contributions
it receives from official sponsors under the agreement to offset
the administrative costs of the organization in soliciting spon-
sors.

(3) PARTNER ORGANIZATION DEFINED.—In this subsection,
the term “partner organization” means an organization that—

(A) draws its membership from individuals, private or-
ganizations, corporations, academic institutions, or State
and local governments; and

(B) is established to promote the understanding of,
education relating to, and the conservation of the resources
of a particular sanctuary or 2 or more related sanctuaries.

SEC. 317. [16 U.S.C. 1445 nt] SHORT TITLE.

This title may be cited as the “National Marine Sanctuaries
Act”.

SEC. 318. [16 U.S.C. 1445c] DR. NANCY FOSTER SCHOLARSHIP PRO-
GRAM.

(a) ESTABLISHMENT.—The Secretary shall establish and admin-
ister through the National Ocean Service the Dr. Nancy Foster
Scholarship Program. Under the program, the Secretary shall
award graduate education scholarships in oceanography, marine bi-
ology or maritime archeology, to be known as Dr. Nancy Foster
Scholarships.

(b) PURPOSES.—The purposes of the Dr. Nancy Foster Scholar-
ship Program are—

(1) to recognize outstanding scholarship in oceanography,
marine biology, or maritime archeology, particularly by women
and members of minority groups; and

(2) to encourage independent graduate level research in
oceanography, marine biology, or maritime archeology.

(¢c) AWARD.—Each Dr. Nancy Foster Scholarship—

(1) shall be used to support graduate studies in oceanog-
raphy, marine biology, or maritime archeology at a graduate
level institution of higher education; and

(2) shall be awarded in accordance with guidelines issued
by the Secretary.

(d) DISTRIBUTION OF FUNDS.—The amount of each Dr. Nancy
Foster Scholarship shall be provided directly to a recipient selected
by the Secretary upon receipt of certification that the recipient will
adhere to a specific and detailed plan of study and research ap-
proved by a graduate level institution of higher education.

(e) FUNDING.—Of the amount available each fiscal year to
carry out this title, the Secretary shall award 1 percent as Dr.
Nancy Foster Scholarships.
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(f) SCHOLARSHIP REPAYMENT REQUIREMENT.—The Secretary
shall require an individual receiving a scholarship under this sec-
tion to repay the full amount of the scholarship to the Secretary
if the Secretary determines that the individual, in obtaining or
using the scholarship, engaged in fraudulent conduct or failed to
comply with any term or condition of the scholarship.

(g) MARITIME ARCHEOLOGY DEFINED.—In this section the term
“maritime archeology” includes the curation, preservation, and dis-
play of maritime artifacts.

TITLE IV—REGIONAL MARINE RESEARCH PROGRAMS
PURPOSES

SEC. 401. [16 U.S.C. 1447] The purpose of this title is to es-
tablish regional research programs, under effective Federal over-
sight, to—

(1) set priorities for regional marine and coastal research
in support of efforts to safeguard the water quality and eco-
system health of each region; and

(2) carry out such research through grants and improved
coordination.

DEFINITIONS

SEc. 402. [16 U.S.C. 1447a] As used in this title, the term—

(1) “Board” means any Regional Marine Research board es-
tablished pursuant to section 403(a);

(2) “Federal agency” means any department, agency, or
other instrumentality of the Federal Government, including
any independent agency or establishment of the Federal Gov-
ernment and any government corporation;

(3) “local government” means any city, town, borough,
county, parish, district, or other public body which is a political
subdivision of a State and which is created pursuant to State
law;

(4) “marine and coastal waters” means estuaries, waters of
the estuarine zone, including wetlands, any other waters sea-
ward of the historic height of tidal influence, the territorial
seas, the contiguous zone, and the ocean;

(5) “nonprofit organization” means any organization, asso-
ciation, or institution described in section 501(c)(3) of the Inter-
nal Revenue Code of 1954 which is exempt from taxation pur-
suant to section 501(a) of such Code;

(6) “region” means 1 of the 9 regions described in section
403(a); and

(7) “State” means a State, the District of Columbia, the
Commonwealth of Puerto Rico, the Virgin Islands, Guam,
American Samoa, and the Commonwealth of the Northern
Mariana Islands.

REGIONAL MARINE RESEARCH BOARDS

SEcC. 403. [16 U.S.C. 1447b] (a) ESTABLISHMENT.—A Regional
Marine Research board shall be established for each of the fol-
lowing regions:
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(1) the Gulf of Maine region, comprised of the marine and
coastal waters off the State of Maine, New Hampshire, and
Massachusetts (north of Cape Cod);

(2) the greater New York bight region, comprised of the
marine and coastal waters off the States of Massachusetts
(south of Cape Cod), Rhode Island, Connecticut, New York, and
New Jersey, from Cape Cod to Cape May;

(3) the mid-Atlantic region, comprised of the marine and
coastal waters off the States of New Jersey, Delaware, Mary-
land, Virginia, and North Carolina, from Cape May to Cape
Fear;

(4) the South Atlantic region, comprised of the marine and
coastal waters off the States of North Carolina, South Caro-
lina, Georgia, and Florida, from Cape Fear to the Florida Keys,
including the marine and coastal waters off Puerto Rico and
the United States Virgin Islands;

(5) the Gulf of Mexico region, comprised of the marine and
coastal waters off the States of Florida, Alabama, Mississippi,
Louisiana, and Texas, along the Gulf coast from the Florida
Keys to the Mexican border;

(6) the California region, comprised of the marine and
coastal waters off the State of California, from Point Reyes to
the Mexican border;

(7) the North Pacific region, comprised of the marine and
coastal waters off the States of California, Oregon, and Wash-
ington, from Point Reyes to the Canadian border;

(8) the Alaska region, comprised of the marine and coastal
waters off the State of Alaska; and

(9) insular Pacific region, comprised of the marine and
coastal waters off the State of Hawaii, Guam, American
f}argoa, and the Commonwealth of the Northern Mariana Is-
ands.

The Great Lakes Research Office authorized under section 118(d)
of the Federal Water Pollution Control Act (33 U.S.C. 1268(d))
shall be responsible for research in the Great Lakes region and
shall be considered the Great Lakes counterpart to the research
program established pursuant to this title.

(b) MEMBERSHIP.—

(1) ComposIiTION.—Each Board shall be comprised of 11
members of which—

(A) 3 members shall be appointed by the Adminis-
trator of the National Oceanic and Atmospheric Adminis-
tration, including 1 member who shall be a Sea Grant Pro-
gram Director from a State within such region, who shall
serve as chairman of the board;

(B) 2 members shall be appointed by the Adminis-
trator of the Environmental Protection Agency; and

(C) 6 members shall be appointed by Governors of
States located within the region.

(2) QUALIFICATIONS.—Each individual appointed as a
member of a Board shall possess expertise, pertinent to the re-
gion concerned, in scientific research, coastal zone manage-
ment, fishery management, water quality management, State
and local government, or any other area which is directly rel-
evant to the functions of the Board. A majority of the members
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of each Board shall be trained in a field of marine or aquatic
science and shall be currently engaged in research or research
administration.

(3) TERMS.—Each appointed member of a Board shall
serve for a term of 4 years.

(4) VACANCIES.—In the event of a vacancy, a replacement
member shall be appointed in the same manner and in accord-
ance with the same requirements as the member being re-
placed and shall serve the remainder of the term of the re-
placed member.

(5) REIMBURSEMENT OF EXPENSES.—Each appointed mem-
ber of a Board may be paid actual travel expenses, and per
diem in lieu of subsistence expenses when away from the mem-
ber’s usual place of residence, in accordance with section 5703
of title 5, United States Code, when engaged in the actual per-
formance of Board duties.

(¢) FuncTtions.—Each Board shall, in accordance with the pro-
visions of this title—

(1) develop and submit to the Administrators of the Na-
tional Oceanic and Atmospheric Administration and the Envi-
ronmental Protection Agency a marine research plan, including
periodic amendments thereto, that meets the requirements of
section 404;

(2) provide a forum for coordinating research among re-
search institutions and agencies;

(3) provide for review and comment on research plans by
affected users and interests, such as the commercial and rec-
reational fishing industries, other marine industries, State and
local government entities, and environmental organizations;

(4) ensure that the highest quality of research projects will
be conducted to carry out the comprehensive plan; and

(5) prepare, for submission to Congress, a periodic report
on the marine environmental research issues and activities
within the region in accordance with section 406 of this title.
(d) PoweErs.—Each Board shall be authorized to—

(1) cooperate with Federal agencies, with States and with
local government entities, interstate and regional agencies,
other public agencies and authorities, nonprofit institutions,
laboratories, and organizations, or other appropriate persons,
in the preparation and support of marine research in the re-
gion;

(2) enter into contracts, cooperative agreements or grants
to State and local governmental entities, other public agencies
or institutions, and non-profit institutions and organizations
for purposes of carrying out the provisions of this title;

(3) collect and make available through publications and
other appropriate means, the results of, and other information
pertaining to, the research conducted in the region;

(4) call conferences on regional marine research and as-
sessment issues, giving opportunity for interested persons to be
heard and present papers at such conferences;

(5) develop and stimulate, in consultation with the Depart-
ment of State, joint marine research projects with foreign
nations;
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(6) utilize facilities and personnel of existing Federal agen-
cies, including scientific laboratories and research facilities;

(7) accept, and for all general purposes of this Act, utilize
funds from other sources, including but not limited to State
and local funds, university funds, and donations; and

(8) acquire secret processes, inventions, patent applica-
tions, patents, licenses, and property rights, by purchase, li-
cense, lease, or donation.

(e) ADMINISTRATION.—

(1) PRACTICES AND PROCEDURES.—Each Board shall deter-
mine its organization, and prescribe its practices and proce-
dures for carrying out its functions under this title. Each
Board should use existing research administrative capability to
the extent practicable.

(2) COMMITTEES AND SUBCOMMITTEES.—Each Board shall
establish such committees and subcommittees as are appro-
priate in the performance of its functions.

(3) STAFF AND SUPPORT.—Each Board is authorized to hire
]sguchdstaff as are necessary to carry out the functions of the

oard.
(f) TERMINATION.—Each Board shall cease to exist on October

1, 1999, unless extended by Congress.

REGIONAL RESEARCH PLANS
SEc. 404. [16 U.S.C. 1447c] (a) DEVELOPMENT AND AMEND-

MENT OF REGIONAL PLANS.—

(1) IN GENERAL.—Each Board shall develop a comprehen-
sive 4-year marine research plan for the region for which the
Board is responsible, and shall amend the plan at such times
as the Board considers necessary to reflect changing condi-
tions, but no less frequently than once every 4 years.

(2) REVIEW AND CONSIDERATION OF NATIONAL PLAN.—In
the development and amendment of its research plan, the
Board shall consider findings and recommendations of the na-
tional plan developed pursuant to the National Ocean Pollution
Planning Act of 1978 (33 U.S.C. 1701 et seq.).

(b) CONTENTS OF PLAN.—Such marine research plan shall

include—

(1) an overview of the environmental quality conditions in
the coastal and marine waters of the region and expected
trends in these conditions;

(2) a comprehensive inventory and description of all ma-
rine research related to water quality and ecosystem health ex-
pected to be conducted in the region during the 4-year term of
the research plan;

(3) a statement and explanation of the marine research
needs and priorities applicable to the marine and coastal wa-
ters of the region over the upcoming 10-year period with em-
phasis on the upcoming 3-to-5 year period;

(4) an assessment of how the plan will incorporate existing
marine, coastal, and estuarine research and management in
the region, including activities pursuant to section 320 of the
Federal Water Pollution Control Act (33 U.S.C. 1330) and sec-
tion 315 of the Coastal Zone Management Act of 1972 (16
U.S.C. 1461); and
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(5) a general description of marine research and moni-
toring objectives and timetables for achievement through the
funding of projects under this title during the 4-year period
covered by the plan so as to meet the priorities specified in the
plan in accordance with paragraph (3).

(c) PLAN REVIEW AND APPROVAL.—

(1) IN GENERAL.—When a Board has developed a marine
research plan, including amendments thereto, the Board shall
submit the plan to the Administrator of the National Oceanic
and Atmospheric Administration and the Administration of the
Environmental Protection Agency, who shall jointly determine
whether the plan meets the requirements of subsection (b).

(2) TIME FOR APPROVAL OR DISAPPROVAL.—The Adminis-
trator of the National Oceanic and Atmospheric Administration
and the Administrator of the Environmental Protection Agen-
cy, shall jointly approve or disapprove such research plan with-
in 120 days after receiving the plan.

(3) ACTION AFTER DISAPPROVAL.—In the case of disapproval
of such research plan, the Administrator of the National Oce-
anic and Atmospheric Administration and the Administrator of
the Environmental Protection Agency shall jointly notify the
appropriate Board in writing, stating in detail the revisions
necessary to obtain approval of the plan. Such Administrators
shall approve or disapprove the revised plan within 90 days
after receiving the revised plan from the Board.

RESEARCH GRANT PROGRAM

SEC. 405. [16 U.S.C. 1447d] (a) PROGRAM ADMINISTRATION.—
The Administrator of the National Oceanic and Atmospheric Ad-
ministration shall administer a grant program to support the ad-
ministrative functions of each Board.

(b) RESEARCH GRANTS.—(1) Each Board may annually submit
a grant application to the Administrator of the National Oceanic
and Atmospheric Administration to fund projects aimed at achiev-
ing the research priorities set forth in each research plan, including
amendments thereto, developed and approved pursuant to section
404.

(2) Projects eligible for funding under this section shall include
research, investigations, studies, surveys, or demonstrations with
respect to—

(A) baseline assessment of marine environmental quality,
including chemical, physical, and biological indicators of envi-
ronmental quality;

(B) effects or potential effects of contaminants, including
nutrients, toxic chemicals and heavy metals, on the environ-
ment, including marine and aquatic organisms;

(C) effects of modification of habitats, including coastal
wetlands, seagrass beds and reefs, on the environment, includ-
ing marine organisms;

(D) assessment of impacts of pollutant sources and pollut-
ant discharges into the coastal environment;

(E) transport, dispersion, transformation, and fate and ef-
fect of contaminants in the marine environment;

(F) marine and estuarine habitat assessment and restora-
tion;
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(@) methods and techniques for modeling environmental
quality conditions and trends;

(H) methods and techniques for sampling of water, sedi-
ment, marine and aquatic organisms, and demonstration of
such methods and techniques;

(I) the effects on human health and the environment of
contaminants or combinations of contaminants at various lev-
els, whether natural or anthropogenic, that are found in the
marine environment;

(J) environmental assessment of potential effects of major
coastal and offshore development projects in the region;

(K) assessment of the effects of climate change on marine
resources in the region; and

(L) analysis and interpretation of research data for the
benefit of State and local environmental protection and re-
source management agencies in the region.

(8) Grant applications submitted pursuant to this subsection
shall include—

(A) a description of the specific research projects to be con-
ducted,;

(B) identification of the organization responsible for each
project and the principal investigator directing the project;

(C) a budget statement for each project;

(D) a schedule of milestones and interim products for each
research project;

(E) a description of the relationship of the proposed project
to the goals, objectives, and priorities of the research plan for
the region and to other research projects; and

(F) any other information which may be required by the
Administrator.

(¢) REVIEW AND APPROVAL OF PROJECT PROPOSALS.—(1) The
Administrator of the National Oceanic and Atmospheric Adminis-
tration shall review the annual grant application and, with the con-
currence of the Administrator of the Environmental Protection
Agency, approve such grant application with such conditions as are
determined to be appropriate based on peer reviews conducted pur-
suant to paragraph (2).

(2) The Administrator of the National Oceanic and Atmos-
pheric Administration shall develop a system of peer review of
grant applications which shall ensure that only the highest quality
research is approved for funding and that each project is reviewed
by research scientists outside the region concerned.

(d) REPORTING.—Any recipient of a grant under this section
shall report to the appropriate Board, not later than 18 months
after award of the grant, on the activities of such recipient con-
ducted pursuant to this subsection. Such report shall include nar-
rative summaries and technical data in such form as the Adminis-
trator of the National Oceanic and Atmospheric Administration
may require.

REPORT ON RESEARCH PROGRAM
SEC. 406. [16 U.S.C. 1447¢e] (a) PREPARATION AND SUBMISSION
OF REPORT.—Each Board receiving a grant under section 405 shall,

not later than 2 years after the approval of its comprehensive plan
under section 405 and at 2-year intervals thereafter, prepare and
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submit to the Administrator of the National Oceanic and Atmos-
pheric Administration and the Administrator of the Environmental
Protection Agency a report describing—

(1) the findings and conclusions of research projects con-
ducted in the region;

(2) recommendations for improvements in the design or
implementation of programs for the protection of the marine
environment; and

(3) available data and information concerning ecosystem
health within the region.

(b) TRANSMITTAL TO CONGRESS.—Upon receipt of a report pre-
pared by a Board under subsection (a), the Administrator of the
National Oceanic and Atmospheric Administration and the Admin-
istrator of the Environmental Protection Agency shall transmit a
copy of such report to the Committees on Commerce, Science, and
Transportation and on Environment and Public Works of the Sen-
ate and to the Committee on Merchant Marine and Fisheries! of
the House of Representatives.

AUTHORIZATION OF APPROPRIATIONS

SEc. 407. [16 U.S.C. 1447f] (a) IN GENERAL.—For purposes of
carrying out the provisions of this title, there are authorized to be
appropriated $18,000,000 for each of the fiscal years 1992 through
1996.

(b) ALLOCATION.—(1) Of funds appropriated in any fiscal year,
not more than $500,000 shall be reserved for administration of this
title by the National Oceanic and Atmospheric Administration and
the Environmental Protection Agency.

(2) Funds appropriated in a fiscal year which are available
after allocation pursuant to paragraph (1), shall be used to support
the administrative costs of Boards established pursuant to sub-
section 403(a), provided that such funding does not exceed
$300,000 for each research Board in each fiscal year.

(3) Seventy-five percent of funds appropriated in a fiscal year
available after allocation pursuant to paragraphs (1) and (2), shall
be allocated equally among Boards located in regions submitting
research project grant applications pursuant to section 405(b).

(4) Twenty-five percent of funds appropriated in a fiscal year
available after allocation pursuant to paragraphs (1) and (2), shall
be allocated among Boards located in regions submitting research
project grant applications pursuant to section 405(b) which, in the
judgment of the Administrator of the National Oceanic and Atmos-
pheric Administration, in consultation with the Administrator of
the Environmental Protection Agency, propose the most needed
and highest quality research.

TITLE V—-NATIONAL COASTAL MONITORING ACT

SEC. 501. [33 U.S.C. 2801] PURPOSES.
The purposes of this title are to—

1The Committee on Merchant Marine and Fisheries of the House of Representatives was abol-
ished by House Resolution No. 6, One Hundred Fourth Congress, Jan. 4, 1995. The former juris-
diction of such committee is divided among the Committee on Resources, the Committee on
Transportation and Infrastructure, and the Committee on Armed Services of the House of
Representatives.
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(1) establish a comprehensive national program for con-
sistent monitoring of the Nation’s coastal ecosystems;

(2) establish long-term water quality assessment and mon-
itoring programs for high priority coastal waters that will en-
hance the ability of Federal, State, and local authorities to de-
velop and implement effective remedial programs for those wa-
ters;

(3) establish a system for reviewing and evaluating the sci-
entific, analytical, and technological means that are available
for monitoring the environmental quality of coastal ecosystems;

(4) establish methods for identifying uniform indicators of
coastal ecosystem quality;

(5) provide for periodic, comprehensive reports to Congress
concerning the quality of the Nation’s coastal ecosystems;

(6) establish a coastal environment information program to
distribute coastal monitoring information;

(7) provide state programs authorized under the Coastal
Zone Management Act of 1972 (16 U.S.C. 1451 et seq.) with in-
formation necessary to design land use plans and coastal zone
regulations that will contribute to the protection of coastal eco-
systems; and

(8) provide certain water pollution control programs au-
thorized under the Federal Water Pollution Control Act (33
U.S.C. 1251 et seq.) with information necessary to design and
implement effective coastal water pollution controls.

SEC. 502. [33 U.S.C. 2802] DEFINITIONS.
For the purposes of this title, the term—

(1) “Administrator” means the Administrator of the Envi-
ronmental Protection Agency;

(2) “coastal ecosystem” means a system of interacting bio-
logical, chemical, and physical components throughout the
water column, water surface, and benthic environment of
coastal waters;

(3) “coastal water quality” means the physical, chemical
and biological parameters that relate to the health and integ-
rity of coastal ecosystems;

(4) “coastal water quality monitoring” means a continuing
program of measurement, analysis, and synthesis to identify
and quantify coastal water quality conditions and trends to
provide a technical basis for decisionmaking;

(5) “coastal waters” means waters of the Great Lakes, in-
cluding their connecting waters and those portions of rivers,
streams, and other bodies of water having unimpaired connec-
tion with the open sea up to the head of tidal influence, includ-
ing wetlands, intertidal areas, bays, harbors, and lagoons, in-
cluding waters of the territorial sea of the United States and
the contiguous zone; and

(6) “Under Secretary” means Under Secretary of Com-
merce for Oceans and Atmosphere.

SEC. 503. [33 U.S.C. 28031 COMPREHENSIVE COASTAL WATER QUALITY
MONITORING PROGRAM.

(a) AUTHORITY; JOINT IMPLEMENTATION.—(1) The Adminis-

trator and the Under Secretary, in conjunction with other Federal,

State, and local authorities, shall jointly develop and implement a
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program for the long-term collection, assimilation, and analysis of
scientific data designed to measure the environmental quality of
the Nation’s coastal ecosystems pursuant to this section. Moni-
toring conducted pursuant to this section shall be coordinated with
relevant monitoring programs conducted by the Administrator,
Under Secretary, and other Federal, State, and local authorities.

(2) Primary leadership for the monitoring program activities
conducted by the Environmental Protection Agency pursuant to
this section shall be located at the Environmental Research Lab-
oratory in Narragansett, Rhode Island.

(b) PROGRAM ELEMENTS.—The Comprehensive Coastal Water
Quality Monitoring Program shall include, but not be limited to—

(1) identification and analysis of the status of environ-
mental quality in the Nation’s coastal ecosystems, including
but not limited to, assessment of—

(A) ambient water quality, including contaminant lev-
els in relation to criteria and standards issued pursuant to
title III or the Federal Water Pollution Control Act (33
U.S.C. 1311 et seq.);

(B) benthic environmental quality, including analysis
of contaminant levels in sediments in relation to criteria
and standards issued pursuant to title III of the Federal
Water Pollution Control Act (33 U.S.C. 1311 et seq.); and

(C) health and quality of living resources.

(2) identification of sources of environmental degradation
affecting the Nation’s coastal ecosystems;

(3) assessment of the impact of governmental programs
and management strategies and measures designed to abate or
prevent the environmental degradation of the Nation’s coastal
ecosystems;

(4) assessment of the accumulation of floatables along
coastal shorelines;

(5) analysis of expected short-term and long-term trends in
the environmental quality of the Nation’s coastal ecosystems;
and

(6) the development and implementation of intensive coast-
al water quality monitoring programs in accordance with sub-
section (d).

(c) MONITORING GUIDELINES AND PROTOCOLS.—

(1) GUIDELINES.—Not later than 18 months after the date
of the enactment of this title, the Administrator and the Under
Secretary shall jointly issue coastal water quality monitoring
guidelines to assist in the development and implementation of
coastal water quality monitoring programs. The guidelines
shall—

(A) provide an appropriate degree of uniformity among
the coastal water quality monitoring methods and data
while preserving the flexibility of monitoring programs to
address specific needs;

(B) establish scientifically valid monitoring methods
that will—

(i) provide simplified methods to survey and as-
sess the water quality and ecological health of coastal
waters;
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(i) identify and quantify through more intensive
efforts the severity of existing or anticipated problems
in selected coastal waters;

(ii1) identify and quantify sources of pollution that
cause or contribute to those problems, including point
and nonpoint sources; and

(iv) evaluate over time the effectiveness of efforts
to reduce or eliminate pollution from those sources;

(C) provide for data compatibility to enable data to be
efficiently stored and shared by various users; and

(D) identify appropriate physical, chemical, and bio-
logical indicators of the health and quality of coastal eco-
systems.

(2) TECHNICAL PROTOCOLS.—Guidelines issued under para-
graph (1) shall include protocols for—

(A) designing statistically valid coastal water quality
monitoring networks and monitoring surveys, including as-
sessment of the accumulation of floatables.

(B) sampling and analysis, including appropriate phys-
ical and chemical parameters, living resource parameters,
and sediment analysis techniques; and

(C) quality control, quality assessment, and data con-
sistency and management.

(3) PeEriODIC REVIEW.—The Administrator and the Under
Secretary shall periodically review the guidelines and protocols
issued under this subsection to evaluate their effectiveness, the
degree to which they continue to answer program objectives
and provide an appropriate degree of uniformity while taking
local conditions into account, and any need to modify or supple-
ment them with new guidelines and protocols, as needed.

(4) DISCHARGE PERMIT DATA.—The Administrator or a
State permitting authority shall ensure that compliance moni-
toring conducted pursuant to section 402(a)(2) of the Federal
Water Pollution Control Act (33 U.S.C. 1342(a)(2)) for permits
for discharges to coastal waters is consistent with the guide-
lines issued under this subsection. Any modifications of dis-
charge permits necessary to implement this subsection shall be
deemed to be minor modifications of such permit. Nothing in
this subsection requires dischargers to conduct monitoring
other than compliance monitoring pursuant to permits under
section 402(a)(2) of the Federal Water Pollution Control Act (33
U.S.C. 1342(a)(2)).

(d) INTENSIVE COASTAL WATER QUALITY MONITORING
PROGRAMS.—

(1) IN GENERAL.—The Comprehensive Coastal Water Qual-
ity Monitoring Program established pursuant to this section
shall include intensive coastal water quality monitoring pro-
grams developed under this subsection.

(2) DESIGNATION OF INTENSIVE MONITORING AREAS.—Not
later than 24 months after the date of enactment of this title
and periodically thereafter, the Administrator and the Under
Secretary shall, based on recommendations by the National Re-
search Council, jointly designate coastal areas to be intensively
monitored.
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(3) IDENTIFICATION OF SUITABLE COASTAL AREAS.—(A) The
Administrator and the Under Secretary shall contract with the
National Research Council to conduct a study to identify coast-
al areas suitable for the establishment of intensive coastal
monitoring programs. In identifying these coastal areas, the
National Research Council shall consider areas that—

(i) are representatives of coastal ecosystems through-
out the United States;

(i1) will provide information to assess the status and
trends of coastal water quality nation-wide; and

(iii) would benefit from intensive water quality moni-
toring because of local management needs.

(B) In making recommendations under this paragraph, the
National Research Council shall consult with Regional Re-
search Boards established pursuant to title IV of this Act.

(C) The National Research Council shall, within 18 months
of the date of enactment of this title, submit a report to the
Administrator and the Under Secretary listing areas suitable
for intensive monitoring.

(D) The Administrator and the Under Secretary, in con-
junction with other Federal, State, and local authorities, shall
develop and implement multi-year programs of intensive moni-
toring for Massachusetts and Cape Cod Bays, the Gulf of
Maine, the Chesapeake Bay, the Hudson-Raritan Estuary, and
each area jointly designated by the Administrator and the
Under Secretary pursuant to paragraph (2).

(4) INTENSIVE COASTAL WATER QUALITY MONITORING PRO-
GRAMS.—Each intensive coastal water quality monitoring pro-
gram developed pursuant to this subsection shall—

(A) identify water quality conditions and problems and
provide information to assist in improving coastal water
quality;

(B) clearly state the goals and objectives of the moni-
toring program and their relationship to the water quality
objectives for coastal waters covered by the program,;

(C) identify the water quality and biological param-
eters of the monitoring program and their relationship to
these goals and objectives;

(D) describe the types of monitoring networks, surveys
and other activities to be used to achieve these goals and
objectives, using where appropriate the guidelines issued
under subsection (c);

(E) survey existing Federal, State, and local coastal
monitoring activities and private compliance monitoring
activities in or on the coastal waters covered by the pro-
gram, describe the relationship of the program to those
other monitoring activities, and integrate them, as appro-
priate, into the intensive monitoring program;

(F) describe the data management and quality control
components of the program,;

(G) specify the implementation requirements for the
program, including—

(i) the lead Federal, State, or regional authority
that will administer the program;
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(i) the public and private parties that will imple-
ment the program;

(iii) a detailed schedule for program implementa-
tion;

(iv) all Federal and State responsibilities for im-
plementing the program; and

(v) the changes in Federal, State, and local moni-
toring programs necessary to implement the program;

(H) estimate the costs to Federal and State govern-
ments, and other participants, of implementing the moni-
toring program; and

(I) describe the methods to assess periodically the suc-
cess of the monitoring program in meeting its goals and
objectives, and the manner in which the program may be
modified from time-to-time.

(5) CRITERIA FOR MONITORING MASSACHUSETTS AND CAPE
COD BAYS.—In addition to the criteria listed in paragraph (4),
the intensive monitoring program for Massachusetts and Cape
Cod Bays shall establish baseline data on environmental phe-
nomena (such as quantity of bacteria and quality of indigenous
species, and swimmability) and determine the ecological im-
pacts resulting from major point source discharges.

(6) MEMORANDUM OF UNDERSTANDING.—Prior to imple-
menting any intensive coastal water quality monitoring pro-
gram under this subsection, the Administrator and the Under
Secretary shall enter into a Memorandum of Understanding to
implement the intensive coastal water quality monitoring pro-
grams and may extend the memorandum ! of Understanding to
include other appropriate Federal agencies. The Memorandum
of Understanding shall identify the monitoring and reporting
responsibilities of each agency and shall encourage the coordi-
nation of monitoring activities.

(7) IMPLEMENTATION.—(A) The Administrator, the Under
Secretary, and the Governor of each State having waters sub-
ject to an intensive coastal water quality monitoring program
developed pursuant to this subsection shall ensure compliance
with that program.

(B)2 The Administrator and the Under Secretary are
authorized to enter into cooperative agreements to provide
financial assistance to non-Federal agencies and institu-
tions to support implementation of intensive monitoring
programs under this subsection. Federal financial assist-
ance may only be provided on the condition that not less
than fifty percent of the costs of the monitoring to be con-
ducted by a non-Federal agency or institution is provided
from non-Federal funds.

(e) COMPREHENSIVE IMPLEMENTATION STRATEGY.—

(1) IN GENERAL.—Within 1 year after the date of enact-
ment of this title, the Administrator and the Under Secretary
shall jointly submit to Congress a Comprehensive Implementa-
tion Strategy identifying the current and planned activities to

1So0 in law. Should be “Memorandum”.
2Margin so in law.
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implement the Comprehensive Coastal Monitoring Program
pursuant to this section.

(2) CONSULTATION.—The Administrator and the Under
Secretary shall consult with the National Academy of Sciences,
the Director of the United States Fish and Wildlife Service, the
Director of the Minerals Management Service, the Com-
mandant of the Coast Guard, the Secretary of the Navy, the
Secretary of Agriculture, the heads of any other relevant Fed-
eral or regional agencies, and the Governors of coastal States
in developing the Strategy.

(3) PuBLIC COMMENT.—Not less than 3 months before sub-
mitting the Strategy to Congress, the Administrator and the
Under Secretary shall jointly publish a draft version of the
Strategy in the Federal Register and shall solicit public com-
ments regarding the Strategy.

(4) MEMORANDUM OF UNDERSTANDING.—Within 1 year
after submission of the Strategy under paragraph (1), the Ad-
ministrator and the Under Secretary shall enter into a Memo-
randum of Understanding with appropriate Federal agencies
necessary to effect the coordination of Federal coastal moni-
toring programs. The Memorandum of Understanding shall
identify the monitoring and reporting responsibilities of each
agency and shall encourage the coordination of monitoring ac-
tivities where possible.

SEC. 504. [33 U.S.C. 2804] REPORT TO CONGRESS.

On September 30 of each other year beginning in 1993, the Ad-
ministrator and the Under Secretary shall jointly submit to the
Committee on Commerce, Science, and Transportation and the
Committee on Environment and Public Works of the Senate and
the Committee on Merchant Marine and Fisheries! and the Com-
mittee on Public Works and Transportation of the House of Rep-
resentatives a report describing the condition of the Nation’s coast-
al ecosystems, including the following:

(1) an assessment of the status and health of the Nation’s
coastal ecosystems;

(2) an evaluation of environmental trends in coastal eco-
systems;

(3) identification of sources of enironmental2 degradation
affecting coastal ecosystems;

(4) an assessment of the extent to which floatables degrade
coastal ecosystems, including trends in the accumulation of
floatables and the threat posed by floatables to aquatic life;

(5) an assessment of the impact of government programs
designed to abate the degradation of coastal ecosystems:3

(6) an evaluation of the adequacy of monitoring programs
and identification of any additional program elements which
may be needed; and

1The Committee on Merchant Marine and Fisheries of the House of Representatives was abol-
ished by House Resolution No. 6, One Hundred Fourth Congress, Jan. 4, 1995. The former juris-
diction of such committee is divided among the Committee on Resources, the Committee on
Transportation and Infrastructure, and the Committee on Armed Services of the House of
Representatives.

2So in law. Should be “environmental”.

3So in law. Should be a semicolon.
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(7) a summary of monitoring results in areas monitored
under subsection 1 503(d).

SEC. 505. [33 U.S.C. 2805] AUTHORIZATION OF APPROPRIATIONS.

(a) NOAA AUTHORIZATION.—For development and implementa-
tion of programs under this title, including financial assistance to
non-Federal agencies and institutions to support implementation of
intensive monitoring programs under section 503(d), there is au-
thorized to be appropriated to the Under Secretary amounts not to
exceed $5,000,000 for fiscal year 1993, $8,000,000 for fiscal year
1994, $10,000,000 for fiscal year 1995, and $12,000,000 for fiscal
year 1996.

(b) EPA AUTHORIZATION.—For development and implementa-
tion of programs under this title, including financial assistance to
non-Federal agencies and institutions to support implementation of
intensive monitoring programs under section 503(d), there is au-
thorized to be appropriated to the Administrator amounts not to
exceed $5,000,000 for fiscal year 1993, $8,000,000 for fiscal year
1994, and $10,000,000 for fiscal year 1995, and $12,000,000 for fis-
cal year 1996.

1S0 in law. Should be “section”.
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COASTAL ZONE MANAGEMENT ACT OF 1972
[Public Law 92-583, Approved Oct. 27, 1972, 86 Stat. 1280]
(Amended through Public Law 104-150, June 3, 1996)

AN ACT To establish a national policy and develop a national program for the man-
agement, beneficial use, protection, and development of the land and water re-
sources of the Nation’s coastal zones, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, * * *

TITLE III—MANAGEMENT OF THE COASTAL ZONE
SHORT TITLE

SeEc. 301. [16 U.S.C. 1451 note] This title may be cited as the
“Coastal Zone Management Act of 1972”.

CONGRESSIONAL FINDINGS

Sec. 302. [16 U.S.C. 1451] The Congress finds that—

(a) There is a national interest in the effective management,
beneficial use, protection, and development of the coastal zone.

(b) The coastal zone is rich in a variety of natural, commercial,
recreational, ecological, industrial, and esthetic resources of imme-
diate and potential value to the present and future well-being of
the Nation.

(¢) The increasing and competing demands upon the lands and
waters of our coastal zone occasioned by population growth and
economic development, including requirements for industry, com-
merce, residential development, recreation, extraction of mineral
resources and fossil fuels, transportation and navigation, waste dis-
posal, and harvesting of fish, shellfish, and other living marine re-
sources, have resulted in the loss of living marine resources, wild-
life, nutrient-rich areas, permanent and adverse changes to ecologi-
cal systems, decreasing open space for public use, and shoreline
erosion.

(d) The habitat areas of the coastal zone, and the fish, shell-
fish, other living marine resources, and wildlife therein, are eco-
logically fragile and consequently extremely vulnerable to destruc-
tion by man’s alterations.

(e) Important ecological, cultural, historic, and esthetic values
in the coastal zone which are essential to the well-being of all citi-
zens are being irretrievably damaged or lost.

(f) New and expanding demands for food, energy, minerals, de-
fense needs, recreation, waste disposal, transportation, and indus-
trial activities in the Great Lakes, territorial sea, exclusive eco-
nomic zone, and Outer Continental Shelf are placing stress on
these areas and are creating the need for resolution of serious con-
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flicts among important and competing uses and values in coastal
and ocean waters; 1

(g) Special natural and scenic characteristics are being dam-
aged by ill-planned development that threatens these values.

(h) In light of competing demands and the urgent need to pro-
tect and to give high priority to natural systems in the coastal
zone, present state and local institutional arrangements for plan-
ning and regulating land and water uses in such areas are inad-
equate.

(i) The key to more effective protection and use of the land and
water resources of the coastal zone is to encourage the states to ex-
ercise their full authority over the lands and waters in the coastal
zone by assisting the states, in cooperation with Federal and local
governments and other vitally affected interests, in developing land
and water use programs for the coastal zone, including unified poli-
cies, criteria, standards, methods, and processes for dealing with
land and water use decisions of more than local significance.

(j) The national objective of attaining a greater degree of en-
ergy self-sufficiency would be advanced by providing Federal finan-
cial assistance to meet state and local needs resulting from new or
expanded energy activity in or affecting the coastal zone.

(k) Land uses in the coastal zone, and the uses of adjacent
lands which drain into the coastal zone, may significantly affect the
quality of coastal waters and habitats, and efforts to control coastal
water pollution from land use activities must be improved.

(1) Because global warming may result in a substantial sea
level rise with serious adverse effects in the coastal zone, coastal
states must anticipate and plan for such an occurrence.

(m) Because of their proximity to and reliance upon the ocean
and its resources, the coastal states have substantial and signifi-
cant interests in the protection, management, and development of
the resources of the exclusive economic zone that can only be
served by the active participation of coastal states in all Federal
programs affecting such resources and, wherever appropriate, by
the development of state ocean resource plans as part of their fed-
erally approved coastal zone management programs.

CONGRESSIONAL DECLARATION OF POLICY

SEc. 303. [16 U.S.C. 1452] The Congress finds and declares
that it is the national policy—

(1) to preserve, protect, develop, and where possible, to re-
store or enhance, the resources of the Nation’s coastal zone for
this and succeeding generations;

(2) to encourage and assist the states to exercise effectively
their responsibilities in the coastal zone through the develop-
ment and implementation of management programs to achieve
wise use of the land and water resources of the coastal zone,
giving full consideration to ecological, cultural, historic, and es-
thetic values as well as the needs for compatible economic de-
velopment, which programs should at least provide for—

(A) the protection of natural resources, including wet-
lands, floodplains, estuaries, beaches, dunes, barrier is-

1So in law. Probably should be a period.
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lands, coral reefs, and fish and wildlife and their habitat,
within the coastal zone,

(B) the management of coastal development to mini-
mize the loss of life and property caused by improper de-
velopment in flood-prone, storm surge, geological hazard,
and erosion-prone areas and in areas likely to be affected
by or vulnerable to sea level rise, land subsidence, and
saltwater intrusion, and by the destruction of natural pro-
tective features such as beaches, dunes, wetlands, and bar-
rier islands. 1

(C) the management of coastal development to im-
prove, safeguard, and restore the quality of coastal waters,
and to protect natural resources and existing uses of those
waters,

(D) priority consideration being given to coastal-de-
pendent uses and orderly processes for siting major facili-
ties related to national defense, energy, fisheries develop-
ment, recreation, ports and transportation, and the loca-
tion, to the maximum extent practicable, of new commer-
cial and industrial developments in or adjacent to areas
where such development already exists,

(E) public access to the coasts for recreation purposes,

(F) assistance in the redevelopment of deteriorating
urban waterfronts and ports, and sensitive preservation
and restoration of historic, cultural, and esthetic coastal
features,

(G) the coordination and simplification of procedures
in order to ensure expedited governmental decisionmaking
for the management of coastal resources,

(H) continued consultation and coordination with, and
the giving of adequate consideration to the views of, af-
fected Federal agencies,

(I) the giving of timely and effective notification of,
and opportunities for public and local government partici-
pation in, coastal management decisionmaking,

(J) assistance to support comprehensive planning, con-
servation, and management for living marine resources,
including planning for the siting of pollution control and
aquaculture facilities within the coastal zone, and im-
proved coordination between State and Federal coastal
zone management agencies and State and wildlife agen-
cies, and

(K) the study and development, in any case in which
the Secretary considers it to be appropriate, of plans for
addressing the adverse effects upon the coastal zone of
land subsidence and of sea level rise; and
(3) to encourage the preparation of special area manage-

ment plans which provide for increased specificity in protecting
significant natural resources, reasonable coastal-dependent
economic growth, improved protection of life and property in
hazardous areas, including those areas likely to be affected by
land subsidence, sea level rise, or fluctuating water levels of

1So0 in original. The period probably should be a comma.
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the Great Lakes, and improved predictability in governmental
decisionmaking;

(4) to encourage the participation and cooperation of the
public, state and local governments, and interstate and other
regional agencies, as well as the Federal agencies having pro-
grams affecting the coastal zone, in carrying out the purposes
of this title;

(5) to encourage coordination and cooperation with and
among the appropriate Federal, State, and local agencies, and
international organizations where appropriate, in collection,
analysis, synthesis, and dissemination of coastal management
information, research results, and technical assistance, to sup-
port State and Federal regulation of land use practices affect-
ing the coastal and ocean resources of the United States; and

(6) to respond to changing circumstances affecting the
coastal environment and coastal resource management by en-
couraging States to consider such issues as ocean uses poten-
tially affecting the coastal zone.

DEFINITIONS

SEC. 304. [16 U.S.C. 1453] For the purposes of this title—

(1) The term “coastal zone” means the coastal waters (includ-
ing the lands therein and thereunder) and the adjacent shorelands
(including the waters therein and thereunder), strongly influenced
by each other and in proximity to the shorelines of the several
coastal states, and includes, islands, transitional and intertidal
areas, salt marshes, wetlands, and beaches. The zone extends, in
Great Lakes waters, to the international boundary between the
United States and Canada and, in other areas, seaward to the
outer limit of State title and ownership under the Submerged
Lands Act (43 U.S.C. 1301 et seq.), the Act of March 2, 1917 (48
U.S.C. 749), the Covenant to Establish a Commonwealth of the
Northern Mariana Islands in Political Union with the United
States of America, as approved by the Act of March 24, 1976 (48
U.S.C. 1681 note), or section 1 of the Act of November 20, 1963 (48
U.S.C. 1705), as applicable. The zone extends inland from the
shorelines only to the extent necessary to control shorelands, the
uses of which have a direct and significant impact on the coastal
waters, and to control those geographical areas which are likely to
be affected by or vulnerable to sea level rise. Excluded from the
coastal zone are lands the use of which is by law subject solely to
the discretion of or which is held in trust by the Federal Govern-
ment, its officers or agents.

(2) The term “coastal resource of national significance” means
any coastal wetland, beach, dune, barrier island, reef, estuary, or
fish and wildlife habitat, if any such area is determined by a coast-
al state to be of substantial biological or natural storm protective
value.

(3) The term “coastal waters” means (A) in the Great Lakes
area, the waters within the territorial jurisdiction of the United
States consisting of the Great Lakes, their connecting waters, har-
bors, roadsteads, and estuary-type areas such as bays, shallows,
and marshes and (B) in other areas, those waters, adjacent to the
shorelines, which contain a measurable quantity or percentage of
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sea water, including, but not limited to, sounds, bays, lagoons, bay-
ous, ponds, and estuaries.

(4) The term “coastal state” means a state of the United States
in, or bordering on, the Atlantic, Pacific, or Arctic Ocean, the Gulf
of Mexico, Long Island Sound, or one or more of the Great Lakes.
For the purposes of this title, the term also includes Puerto Rico,
the Virgin Islands, Guam, the Commonwealth of the Northern
Mariana Islands, and the Trust Territories of the Pacific Islands,
and American Samoa.

(5) The term “coastal energy activity” means any of the fol-
lowing activities if, and to the extent that (A) the conduct, support,
or facilitation of such activity requires and involves the siting, con-
struction, expansion, or operation of any equipment or facility; and
(B) any technical requirement exists which, in the determination of
the Secretary, necessitates that the siting, construction, expansion,
or operation of such equipment or facility be carried out in, or in
close proximity to, the coastal zone of any coastal state;?!

(i) Any outer Continental Shelf energy activity.

(i) Any transportation, conversion, treatment, transfer, or
storage of liquefied natural gas.

(iii) Any transportation, transfer, or storage of oil, natural
gas, or coal (including, but not limited to, by means of any
deepwater port, as defined in section 3(10) of the Deepwater
Port Act of 1974 (33 U.S.C. 1502(10))).

For purposes of this paragraph, the siting, construction, expansion,
or operation of any equipment or facility shall be “in close prox-
imity to” the coastal zone of any coastal state if such siting, con-
struction, expansion, or operation has, or is likely to have, a signifi-
cant effect on such coastal zone.

(6) The term “energy facilities” means any equipment or facil-
ity which is or will be used primarily—

(A) in the exploration for, or the development, production,
conversion, storage, transfer, processing, or transportation of,
any energy resource; or

(B) for the manufacture, production, or assembly of equip-
ment, machinery, products, or devices which are involved in
any activity described in subparagraph (A).

The term includes, but is not limited to (i) electric generating
plants; (ii) petroleum refineries and associated facilities; (iii) gasifi-
cation plants; (iv) facilities used for the transportation, conversion,
treatment, transfer, or storage of liquefied natural gas; (v) uranium
enrichment or nuclear fuel processing facilities; (vi) oil and gas fa-
cilities, including platforms, assembly plants, storage depots, tank
farms, crew and supply bases, and refining complexes; (vii) facili-
ties including deepwater ports, for the transfer of petroleum; (viii)
pipelines and transmission facilities; and (ix) terminals which are
associated with any of the foregoing.

(6a)2 The term “enforceable policy” means State policies
which are legally binding through constitutional provisions,
laws, regulations, land use plans, ordinances, or judicial or ad-
ministrative decisions, by which a State exerts control over pri-

1So0 in original. Probably should be a colon.
2So in original. Probably should be “(6)(a)”, and paragraph indent is wrong. (This footnote was
in the public law.)
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vate and public land and water uses and natural resources in

the coastal zone.

(7) The term “estuary” means that part of a river or stream or
other body of water having unimpaired connection with the open
sea, where the sea water is measurably diluted with fresh water
derived from land drainage. The term includes estuary-type areas
of the Great Lakes.

(8) The term “estuarine sanctuary” means a research area
which may include any part or all of an estuary and any island,
transitional area, and upland in, or adjacent to such estuary, and
which constitutes to the extent feasible a natural unit, set aside to
provide scientists and students the opportunity to examine over a
period of time the ecological relationships within the area.

(9) The term “Fund” means the Coastal Zone Management
Fund established under section 308(b).

(10) The term “land use” means activities which are conducted
in, or on the shorelands within, the coastal zone, subject to the re-
quirements outlined in section 307(g).

(11) The term “local government” means any political subdivi-
sion of, or any special entity created by, any coastal state which (in
whole or part) is located in, or has authority over, such state’s
coastal zone and which (A) has authority to levy taxes, or to estab-
lish and collect user fees, or (B) provides any public facility or pub-
lic service which is financed in whole or part by taxes or user fees.
The term includes but is not limited to, any school district, fire dis-
trict, transportation authority, and any other special purpose dis-
trict or authority.

(12) The term “management program” includes, but is not lim-
ited to, a comprehensive statement in words, maps, illustrations, or
other media of communication, prepared and adopted by the state
in accordance with the provisions of this title, setting forth objec-
tives, policies, and standards to guide public and private uses of
lands and waters in the coastal zone.

(13) The term “outer Continental Shelf energy activity” means
any exploration for, or any development or production of, oil or nat-
ural gas from the outer Continental Shelf (as defined in section
2(a) of the Outer Continental Shelf Lands Act (43 U.S.C. 1331(a))),
or the siting, construction, expansion, or operation of any new or
expanded energy facilities directly required by such exploration, de-
velopment, or production.

(14) The term “person” means any individual; any corporation,
partnership, association, or other entity organized or existing under
the laws of any state; the Federal Government; any state, regional,
or local government; or any entity of any such Federal, state, re-
gional, or local government.

(15) The term “public facilities and public services” means fa-
cilities or services which are financed, in whole or in part, by any
state or political subdivision thereof, including, but not limited to,
highways and secondary roads, parking, mass transit, docks, navi-
gation aids, fire and police protection, water supply, waste collec-
tion and treatment (including drainage), schools and education, and
hospitals and health care. Such term may also include any other
facility or service so financed which the Secretary finds will sup-
port increased population.

(16) The term “Secretary” means the Secretary of Commerce.
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(17) The term “special area management plan” means a com-
prehensive plan providing for natural resource protection and rea-
sonable coastal-dependent economic growth containing a detailed
and comprehensive statement of policies; standards and criteria to
guide public and private uses of lands and waters; and mechanisms
for timely implementation in specific geographic areas within the
coastal zone.

(18) The term “water use” means a use, activity, or project con-
ducted in or on waters within the coastal zone.

SUBMITTAL OF STATE PROGRAM FOR APPROVAL

SEc. 305. [16 U.S.C. 1454] Any coastal state which has com-
pleted the development of its management program shall submit
such program to the Secretary for review and approval pursuant to
section 306.

ADMINISTRATIVE GRANTS

SEC. 306. [16 U.S.C. 1455] (a) The Secretary may make grants
to any coastal state for the purpose of administering that State’s
management program, if the State matches any such grant accord-
ing to the following ratios of Federal-to-State contributions for the
applicable fiscal year:

(1) For those States for which programs were approved
prior to enactment of the Coastal Zone Act Reauthorization
Amendments of 1990, 1 to 1 for any fiscal year.

(2) For programs approved after enactment of the Coastal
Zone Act Reauthorization Amendments of 1990, 4 to 1 for the
first fiscal year, 2.3 to 1 for the second fiscal year, 1.5 to 1 for
the third fiscal year, and 1 to 1 for each fiscal year thereafter.
(b) The Secretary may make a grant to a coastal state under

subsection (a) only if the Secretary finds that the management pro-
gram of the coastal state meets all applicable requirements of this
title and has been approved in accordance with subsection (d).

(¢) Grants under this section shall be allocated to coastal states
with approved programs based on rules and regulations promul-
gated by the Secretary which shall take into account the extent
and nature of the shoreline and area covered by the program, popu-
lation of the area, and other relevant factors. The Secretary shall
establish, after consulting with the coastal states, maximum and
minimum grants for any fiscal year to promote equity between
coastal states and effective coastal management.

(d) Before approving a management program submitted by a
coastal state, the Secretary shall find the following:

(1) The State has developed and adopted a management
program for its coastal zone in accordance with rules and regu-
lations promulgated by the Secretary, after notice, and with
the opportunity of full participation by relevant Federal agen-
cies, State agencies, local governments, regional organizations,
port authorities, and other interested parties and individuals,
public and private, which is adequate to carry out the purposes
of this title and is consistent with the policy declared in section
303.

(2) The management program includes each of the fol-
lowing required program elements:
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(A) An identification of the boundaries of the coastal
zone subject to the management program.

(B) A definition of what shall constitute permissible
land uses and water uses within the coastal zone which
have a direct and significant impact on the coastal waters.

(C) An inventory and designation of areas of particular
concern within the coastal zone.

(D) An identification of the means by which the State
proposes to exert control over the land uses and water uses
referred to in subparagraph (B), including a list of relevant
State constitutional provisions, laws, regulations, and judi-
cial decisions.

(E) Broad guidelines on priorities of uses in particular
areas, including specifically those uses of lowest priority.

(F) A description of the organizational structure pro-
posed to implement such management program, including
the responsibilities and interrelationships of local,
areawide, State, regional, and interstate agencies in the
management process.

(G) A definition of the term “beach” and a planning
process for the protection of, and access to, public beaches
and other public coastal areas of environmental, rec-
reational, historical, esthetic, ecological, or cultural value.

(H) A planning process for energy facilities likely to be
located in, or which may significantly affect, the coastal
zone, including a process for anticipating the management
of the impacts resulting from such facilities.

(I) A planning process for assessing the effects of, and
studying and evaluating ways to control, or lessen the im-
pact of, shoreline erosion, and to restore areas adversely
affected by such erosion.

(3) The State has—

(A) coordinated its program with local, areawide, and
interstate plans applicable to areas within the coastal
zone—

(i) existing on January 1 of the year in which the

State’s management program is submitted to the Sec-

retary; and

(i1) which have been developed by a local govern-
ment, an areawide agency, a regional agency, or an
interstate agency; and

(B) established an effective mechanism for continuing
consultation and coordination between the management
agency designated pursuant to paragraph (6) and with
local governments, interstate agencies, regional agencies,
and areawide agencies within the coastal zone to assure
the full participation of those local governments and agen-
cies in carrying out the purposes of this title; except that
the Secretary shall not find any mechanism to be effective
for purposes of this subparagraph unless it requires that—

(i) the management agency, before implementing
any management program decision which would con-
flict with any local zoning ordinance, decision, or other
action, shall send a notice of the management program
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decision to any local government whose zoning author-

ity is affected;

(i1) within the 30-day period commencing on the
date of receipt of that notice, the local government
may submit to the management agency written com-
ments on the management program decision, and any
recommendation for alternatives; and

(iii)) the management agency, if any comments are
submitted to it within the 30-day period by any local
government—

(I) shall consider the comments;

(IT) may, in its discretion, hold a public hear-
ing on the comments; and

(IIT) may not take any action within the 30-
day period to implement the management pro-
gram decision.

(4) The State has held public hearings in the development
of the management program.

(5) The management program and any changes thereto
have been reviewed and approved by the Governor of the State.

(6) The Governor of the State has designated a single
State agency to receive and administer grants for imple-
menting the management program.

(7) The State is organized to implement the management
program.

(8) The management program provides for adequate con-
sideration of the national interest involved in planning for, and
managing the coastal zone, including the siting of facilities
such as energy facilities which are of greater than local signifi-
cance. In the case of energy facilities, the Secretary shall find
that the State has given consideration to any applicable na-
tional or interstate energy plan or program.

(9) The management program includes procedures whereby
specific areas may be designated for the purpose of preserving
or restoring them for their conservation, recreational, ecologi-
cal, historical, or esthetic values.

(10) The State, acting through its chosen agency or agen-
cies (including local governments, areawide agencies, regional
agencies, or interstate agencies) has authority for the manage-
ment of the coastal zone in accordance with the management
program. Such authority shall include power—

(A) to administer land use and water use regulations
to control development! to ensure compliance with the
management program, and to resolve conflicts among com-
peting uses; and

(B) to acquire fee simple and less than fee simple in-
terests in land, waters, and other property through con-
demnation or other means when necessary to achieve con-
formance with the management program.

(11) The management program provides for any one or a
combination of the following general techniques for control of
land uses and water uses within the coastal zone:

1So0 in original. Probably should be followed by a comma.
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(A) State establishment of criteria and standards for
local implementation, subject to administrative review and
enforcement.

(B) Direct State land and water use planning and reg-
ulation.

(C) State administrative review for consistency with
the management program of all development plans,
projects, or land and water use regulations, including ex-
ceptions and variances thereto, proposed by any State or
local authority or private developer, with power to approve
or disapprove after public notice and an opportunity for
hearings.

(12) The management program contains a method of assur-
ing that local land use and water use regulations within the
coastal zone do not unreasonably restrict or exclude land uses
and water uses of regional benefit.

(13) The management program provides for—

(A) the inventory and designation of areas that con-
tain one or more coastal resources of national significance;
and

(B) specific and enforceable standards to protect such
resources.

(14) The management program provides for public partici-
pation in permitting processes, consistency determinations, and
other similar decisions.

(15) The management program provides a mechanism to
ensure that all State agencies will adhere to the program.

(16) The management program contains enforceable poli-
cies and mechanisms to implement the applicable require-
ments of the Coastal Nonpoint Pollution Control Program of
the State required by section 6217 of the Coastal Zone Act Re-
authorization Amendments of 1990.

(e) A coastal state may amend or modify a management pro-
gram which it has submitted and which has been approved by the
Secretary under this section, subject to the following conditions:

(1) The State shall promptly notify the Secretary of any
proposed amendment, modification, or other program change
and submit it for the Secretary’s approval. The Secretary may
suspend all or part of any grant made under this section pend-
ing State submission of the proposed amendments, modifica-
tion, or other program change.

(2) Within 30 days after the date the Secretary receives
any proposed amendment, the Secretary shall notify the State
whether the Secretary approves or disapproves the amend-
ment, or whether the Secretary finds it is necessary to extend
the review of the proposed amendment for a period not to ex-
ceed 120 days after the date the Secretary received the pro-
posed amendment. The Secretary may extend this period only
as necessary to meet the requirements of the National Envi-
ronmental Policy Act of 1969 (42 U.S.C. 4321 et seq.). If the
Secretary does not notify the coastal state that the Secretary
approves or disapproves the amendment within that period,
then the amendment shall be conclusively presumed as
approved.
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(3)(A) Except as provided in subparagraph (B), a coastal
state may not implement any amendment, modification, or
other change as part of its approved management program un-
less the amendment, modification, or other change is approved
by the Secretary under this subsection.

(B) The Secretary, after determining on a preliminary
basis, that an amendment, modification, or other change which
has been submitted for approval under this subsection is likely
to meet the program approval standards in this section, may
permit the State to expend funds awarded under this section
to begin implementing the proposed amendment, modification,
or change. This preliminary approval shall not extend for more
than 6 months and may not be renewed. A proposed amend-
ment, modification, or change which has been given prelimi-
nary approval and is not finally approved under this para-
graph shall not be considered an enforceable policy for pur-
poses of section 307.

RESOURCE MANAGEMENT IMPROVEMENT GRANTS

SEC. 306A. [16 U.S.C. 1455a] (a) For purposes of this
section—

(1) The term “eligible coastal state” means a coastal state
that for any fiscal year for which a grant is applied for under
this section—

(A) has a management program approved under sec-
tion 306; and

(B) in the judgment of the Secretary, is making satis-
factory progress in activities designed to result in signifi-
cant improvement in achieving the coastal management

objectives specified in section 303(2)(A) through (K).

(2) The term “urban waterfront and port” means any de-
veloped area that is densely populated and is being used for,
or has been used for, urban residential recreational, commer-
cial, shipping or industrial purposes.

(b) The Secretary may make grants to any eligible coastal state
to assist that state in meeting one or more of the following objec-
tives:

(1) The preservation or restoration of specific areas of the
state that (A) are designated under the management program
procedures required by section 306(d)(9) because of their con-
servation recreational, ecological, or esthetic values, or (B) con-
tain one or more coastal resources of national significance, or
for the purpose of restoring and enhancing shellfish production
by the purchase and distribution of clutch material on publicly
owned reef tracts.

(2) The redevelopment of deteriorating and underutilized
urban waterfronts and ports that are designated in the state’s
management program pursuant to section 306(d)(2)(C) as areas
of particular concern.

(3) The provision of access to public beaches and other
public coastal areas and to coastal waters in accordance with
the planning process required under section 306(d)(2)(G).

(4) The development of a coordinated process among State
agencies to regulate and issue permits for aquaculture facilities
in the coastal zone.
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(c)(1) Each grant made by the Secretary under this section
shall be subject to such terms and conditions as may be appro-
priate to ensure that the grant is used for purposes consistent with
this section.

(2) Grants made under this section may be used for—

(A) the acquisition of fee simple and other interests in
land,;

(B) low-cost construction projects determined by the Sec-
retary to be consistent with the purposes of this section, in-
cluding but not limited to, paths, walkways, fences, parks, and
the rehabilitation of historic buildings and structures; except
that not more than 50 per centum of any grant made under
this section may be used for such construction projects;

(C) in the case of grants made for objectives described in
subsection (b)(2)—

(i) the rehabilitation or acquisition of piers to provide
increased public use, including compatible commercial ac-
tivity,

(i) the establishment of shoreline stabilization meas-
ures including the installation or rehabilitation of bulk-
heads for the purpose of public safety or increasing public
access and use, and

(iii) the removal or replacement of pilings where such
action will provide increased recreational use of urban wa-
terfront areas,

but activities provided for under this paragraph shall not be

treated as construction projects subject to the limitations in

paragraph (B);

(D) engineering designs, specifications, and other appro-
priate reports; and

(E) educational, interpretive, and management costs and
such other related costs as the Secretary determines to be con-
sistent with the purposes of this section.

(d)(1) The Secretary may make grants to any coastal state for
the purpose of carrying out the project or purpose for which such
grants are awarded, if the state matches any such grant according
to the following ratios of Federal to state contributions for the ap-
plicable fiscal year: 4 to 1 for fiscal year 1986; 2.3 to 1 for fiscal
year 1987; 1.5 to 1 for fiscal year 1988; and 1 to 1 for each fiscal
year after fiscal year 1988.

(2) Grants provided under this section may be used to pay a
coastal state’s share of costs required under any other Federal pro-
gram that is consistent with the purposes of this section.

(3) The total amount of grants made under this section to any
eligible coastal state for any fiscal year may not exceed an amount
equal to 10 per centum of the total amount appropriated to carry
out this section for such fiscal year.

(e) With the approval of the Secretary, an eligible coastal state
may allocate to a local government, an areawide agency designated
under section 204 of the Demonstration Cities and Metropolitan
Development Act of 1966, a regional agency, or an interstate agen-
cy, a portion of any grant made under this section for the purpose
of carrying out this section; except that such an allocation shall not
relieve that state of the responsibility for ensuring that any funds
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so allocated are applied in furtherance of the state’s approved man-
agement program.

(f) In addition to providing grants under this section, the Sec-
retary shall assist eligible coastal states and their local govern-
ments in identifying and obtaining other sources of available Fed-
eral technical and financial assistance regarding the objectives of
this section.

COORDINATION AND COOPERATION

SEc. 307. [16 U.S.C. 1456] (a) In carrying out his functions
and responsibilities under this title, the Secretary shall consult
with, cooperate with, and, to the maximum extent practicable, co-
ordinate his activities with other interested Federal agencies.

(b) The Secretary shall not approve the management program
submitted by a state pursuant to section 306 unless the views of
Federal agencies principally affected by such program have been
adequately considered.

(c)(1)(A) Each Federal agency activity within or outside the
coastal zone that affects any land or water use or natural resource
of the coastal zone shall be carried out in a manner which is con-
sistent to the maximum extent practicable with the enforceable
policies of approved State management programs. A Federal agen-
cy activity shall be subject to this paragraph unless it is subject to
paragraph (2) or (3).

(B) After any final judgment, decree, or order of any Federal
court that is appealable under section 1291 or 1292 of title 28,
United States Code, or under any other applicable provision of Fed-
eral law, that a specific Federal agency activity is not in compli-
ance with subparagraph (A), and certification by the Secretary that
mediation under subsection (h) is not likely to result in such com-
pliance, the President may, upon written request from the Sec-
retary, exempt from compliance those elements of the Federal
agency activity that are found by the Federal court to be incon-
sistent with an approved State program, if the President deter-
mines that the activity is in the paramount interest of the United
States. No such exemption shall be granted on the basis of a lack
of appropriations unless the President has specifically requested
such appropriations as part of the budgetary process, and the Con-
gress has failed to make available the requested appropriations.

(C) Each Federal agency carrying out an activity subject to
paragraph (1) shall provide a consistency determination to the rel-
evant State agency designated under section 306(d)(6) at the ear-
liest practicable time, but in no case later than 90 days before final
approval of the Federal activity unless both the Federal agency and
the State agency agree to a different schedule.

(2) Any Federal agency which shall undertake any develop-
ment project in the coastal zone of a state shall insure that the
project is, to the maximum extent practicable, consistent with the
enforceable policies of approved state management programs.

(3)(A) After final approval by the Secretary of a state’s man-
agement program, any applicant for a required Federal license or
permit to conduct an activity, inside or outside the coastal zone, af-
fecting any land or water use or natural resource of the coastal
zone of that state shall provide in the applicant to the licensing or
permitting agency a certification that the proposed activity com-
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plies with the enforceable policies of the state’s approved program
and that such activity will be conducted in a manner consistent
with the program. At the same time, the applicant shall furnish to
the state or its designated agency a copy of the certification, with
all necessary information and data. Each coastal state shall estab-
lish procedures for public notice in the case of all such certifications
and, to the extent it deems appropriate, procedures for public hear-
ings in connection therewith. At the earliest practicable time, the
state or its designated agency shall notify the Federal agency con-
cerned that the state concurs with or objects to the applicant’s cer-
tification. If the state or its designated agency fails to furnish the
required notification within six months after receipt of its copy of
the applicant’s certification, the state’s concurrence with the certifi-
cation shall be conclusively presumed. No license or permit shall be
granted by the Federal agency until the state or its designated
agency has concurred with the applicant’s certification or until, by
the state’s failure to act, the concurrence is conclusively presumed,
unless the Secretary, on his own initiative or upon appeal by the
applicant, finds, after providing a reasonable opportunity for de-
tailed comments from the Federal agency involved and from the
state, that the activity is consistent with the objectives of this title
or is otherwise necessary in the interest of national security.

(B) After the management program of any coastal state has
been approved by the Secretary under section 306, any person who
submits to the Secretary of the Interior any plan for the explo-
ration or development of, or production from, any area which has
been leased under the Outer Continental Shelf Lands Act (43
U.S.C. 1331 et seq.) and regulations under such Act shall, with re-
spect to any exploration, development, or production described in
such plan and affecting any land or water use or natural resource
of the coastal zone of such state, attach to such plan a certification
that each activity which is described in detail in such plan complies
with the enforceable policies of such state’s approved management
program and will be carried out in a manner consistent with such
program. No Federal official or agency shall grant such person any
license or permit for any activity described in detail in such plan
until such state or its designated agency receives a copy of such
certification and plan, together with any other necessary data and
information, and until—

(i) such state or its designated agency, in accordance with
the procedures required to be established by such state pursu-
ant to subparagraph (A), concurs with such person’s certifi-
cation and notifies the Secretary and the Secretary of the Inte-
rior of such concurrence;

(ii) concurrence by such state with such certification is con-
clusively presumed as provided for in subparagraph (A), except
if such state fails to concur with or object to such certification
within three months after receipt of its copy of such certifi-
cation and supporting information, such state shall provide the
Secretary, the appropriate federal agency, and such person
with a written statement describing the status of review and
the basis for further delay in issuing a final decision, and if
such statement is not so provided, concurrence by such state
with such certification shall be conclusively presumed; or
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(iii) the Secretary finds, pursuant to subparagraph (A),
that each activity which is described in detail in such plan is
consistent with the objectives of this title or is otherwise nec-
essary in the interest of national security.

If a state concurs or is conclusively presumed to concur, or if the
Secretary makes such a finding, the provisions of subparagraph (A)
are not applicable with respect to such person, such state, and any
Federal license or permit which is required to conduct any activity
affecting land uses or water uses in the coastal zone of such state
which is described in detail in the plan to which such concurrence
or finding applies. If such state objects to such certification and if
th Secretary fails to make a finding under clause (iii) with respect
to such certification, or if such person fails substantially to comply
with such plan as submitted, such person shall submit an amend-
ment to such plan, or a new plan, to the Secretary of the Interior.
With respect to any amendment or new plan submitted to the Sec-
retary of the Interior pursuant to the preceding sentence, the appli-
cable time period for purposes of concurrence by conclusive pre-
sumption under subparagraph (A) is 3 months.

(d) State and local governments submitting applications for
Federal assistance under other Federal programs, in or outside of
the coastal zone, affecting any land or water use of natural re-
source of the coastal zone shall indicate the views of the appro-
priate state or local agency as to the relationship of such activities
to the approved management program for the coastal zone. Such
applications shall be submitted and coordinated in accordance with
the provisions of title IV of the Intergovernmental Coordination Act
of 1968 (82 Stat. 1098). Federal agencies shall not approve pro-
posed projects that are inconsistent with the enforceable policies of
a coastal state’s management program, except upon a finding by
the Secretary that such project is consistent with the purposes of
this title or necessary in the interest of national security.

(e) Nothing in this title shall be construed—

(1) to diminish either Federal or state jurisdiction, respon-
sibility, or rights in the field of planning, development, or con-
trol of water resources, submerged lands, or navigable waters;
nor to displace, supersede, limit, or modify any interstate com-
pact or the jurisdiction or responsibility of any legally estab-
lished joint or common agency of two or more states or of two
or more states and the Federal Government; nor to limit the
authority of Congress to authorize and fund projects;?!

(2) as superseding, modifying, or repealing existing laws
applicable to the various Federal agencies; nor to affect the ju-
risdiction, powers, or prerogatives of the International Joint
Commission, United States and Canada, the Permanent Engi-
neering Board, and the United States operating entity or enti-
ties established pursuant to the Columbia River Basin Treaty,
signed at Washington, January 17, 1961, or the International
Boundary and Water Commission, United States and Mexico.
(f) Notwithstanding any other provision of this title, nothing in

this title shall in any way affect any requirement (1) established
by the Federal Water Pollution Control Act, as amended, or the
Clean Air Act, as amended, or (2) established by the Federal Gov-

1So0 in law. Probably should be “; or”.
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ernment or by any state or local government pursuant to such Acts.
Such requirements shall be incorporated in any program developed
pursuant to this title and shall be the water pollution control and
air pollution control requirements applicable to such program.

(g) When any state’s coastal zone management program, sub-
mitted for approval or proposed for modification pursuant to sec-
tion 306 of this title, includes requirements as to shorelands which
also would be subject to any Federally supported national land use
program which may be hereafter enacted, the Secretary, prior to
approving such program, shall obtain the concurrence of the Sec-
retary of the Interior, or such other Federal official as may be des-
ignated to administer the national land use program, with respect
to that portion of the coastal zone management program affecting
such inland areas.

(h) In case of serious disagreement between any Federal agen-
cy and a coastal state—

(1) in the development or the initial implementation of a
management program under section 305; or

(2) in the administration of a management program ap-
proved under section 306;

the Secretary, with the cooperation of the Executive Office of the
President, shall seek to mediate the differences involved in such
disagreement. The process of such mediation shall, with respect to
any disagreement described in paragraph (2), include public hear-
ings which shall be conducted in the local area concerned.

(1)(1) With respect to appeals under subsections (c)(3) and (d)
which are submitted after the date of the enactment of the Coastal
Zone Act Reauthorization Amendments of 1990, the Secretary shall
collect an application fee of not less than $200 for minor appeals
and not less than $500 for major appeals, unless the Secretary,
upon consideration of an applicant’s request for a fee waiver, deter-
mines that the applicant is unable to pay the fee.

(2)(A)1 The Secretary shall collect such other fees as are
necessary to recover the full costs of administering and proc-
essing such appeals under subsection (c).

(B)1 If the Secretary waives the application fee under
paragraph (1) for an applicant, the Secretary shall waive all
other fees under this subsection for the applicant.

(3)1 Fees collected under this subsection shall be deposited
into the Coastal Zone Management Fund established under
section 308.

COASTAL ZONE MANAGEMENT FUND

SEc. 308. [16 U.S.C. 1456a] (a)(1) The obligations of any coast-
al state or unit of general purpose local government to repay loans
made pursuant to this section as in effect before the date of the en-
actment of the Coastal Zone Act Reauthorization Amendments of
1990, and any repayment schedule established pursuant to this
title as in effect before that date of enactment, are not altered by
any provision of this title. Such loans shall be repaid under author-
ity of this subsection and the Secretary may issue regulations gov-
erning such repayment. If the Secretary finds that any coastal
state or unit of local government is unable to meet its obligations

1Margins so in law.
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pursuant to this subsection because the actual increases in employ-
ment and related population resulting from coastal energy activity
and the facilities associated with such activity do not provide ade-
quate revenues to enable such State or unit to meet such obliga-
tions in accordance with the appropriate repayment schedule, the
Secretary shall, after review of the information submitted by such
State or unit, take any of the following actions:

(A) Modify the terms and conditions of such loan.

(B) Refinance the loan.

(C) Recommend to the Congress that legislation be enacted

to forgive the loan.

(2) Loan repayments made pursuant to this subsection shall be
retained by the Secretary as offsetting collections, and shall be de-
posited into the Coastal Zone Management Fund established under
subsection (b).

(b)(1) The Secretary shall establish and maintain a fund, to be
known as the “Coastal Zone Management Fund” which shall con-
sist of amounts retained and deposited into the Fund under sub-
section (a) and fees deposited into the Fund under section 307(i)(3).

(2) Subject to amounts provided in appropriation Acts,
amounts in the Fund shall be available to the Secretary for use for
the following:

(A) Expenses incident to the administration of this title, in

an amount not to exceed for each of fiscal years 1997, 1998,

and 1999 the higher of—

(i) $4,000,000; or

(i) 8 percent of the total amount appropriated under
this title for the fiscal year.

(B) After use under subparagraph (A)—

(i) projects to address management issues which are
regional in scope, including interstate projects;

(ii) demonstration projects which have high potential
for improving coastal zone management, especially at the
local level,;

(iii) emergency grants to State coastal zone manage-
ment agencies to address unforeseen or disaster-related
circumstances;

(iv) appropriate awards recognizing excellence in
coastal zone management as provided in section 314; and

(v) to provide financial support to coastal states for
use for investigating and applying the public trust doctrine
to implement State management programs approved under
section 306.

(3) On December 1 of each year, the Secretary shall transmit
to the Congress an annual report on the Fund, including the bal-
ance of the Fund and an itemization of all deposits into and dis-
bursements from the Fund in the preceding fiscal year.

COASTAL ZONE ENHANCEMENT GRANTS

SEcC. 309. [16 U.S.C. 1456b] (a) For purposes of this section,
the term “coastal zone enhancement objective” means any of the
following objectives:

(1) Protection, restoration, or enhancement of the existing
coastal wetlands base, or creation of new coastal wetlands.
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(2) Preventing or significantly reducing threats to life and
destruction of property by eliminating development and rede-
velopment in high-hazard areas, managing development in
other hazard areas, and anticipating and managing the effects
of potential sea level rise and Great Lakes level rise.

(3) Attaining increased opportunities for public access, tak-
ing into account current and future public access needs, to
coastal areas of recreational, historical, aesthetic, ecological, or
cultural value.

(4) Reducing marine debris entering the Nation’s coastal
and ocean environment by managing uses and activities that
contribute to the entry of such debris.

(5) Development and adoption of procedures to assess, con-
sider, and control cumulative and secondary impacts of coastal
growth and development, including the collective effect on var-
1ous individual uses or activities on coastal resources, such as
coastal wetlands and fishery resources.

(6) Preparing and implementing special area management
plans for important coastal areas.

(7) Planning for the use of ocean resources.

(8) Adoption of procedures and enforceable policies to help
facilitate the siting of energy facilities and Government facili-
ties and energy-related activities and Government activities
which may be of greater than local significance.

(9) Adoption of procedures and policies to evaluate and fa-
cilitate the siting of public and private aquaculture facilities in
the coastal zone, which will enable States to formulate, admin-
ister, and implement strategic plans for marine aquaculture.
(b)(1) Subject to the limitations and goals established in this

section, the Secretary may make grants to coastal states to provide
funding for development and submission for Federal approval of
program changes that support attainment of one or more coastal
zone enhancement objectives.

(2)(A) In addition to any amounts provided under section 306,
and subject to the availability of appropriations, the Secretary may
make grants under this subsection to States for implementing pro-
gram)changes approved by the Secretary in accordance with section
306(e).

(B) Grants under this paragraph to implement a program
change may not be made in any fiscal year after the second fiscal
year that begins after the approval of that change by the Secretary.

(c) The Secretary shall evaluate and rank State proposals for
funding under this section, and make funding awards based on
those proposals, taking into account the criteria established by the
Secretary under subsection (d). The Secretary shall ensure that
funding decisions under this section take into consideration the fis-
cal and technical needs of proposing States and the overall merit
of each proposal in terms of benefits to the public.

(d) Within 12 months following the date of enactment of this
section, and consistent with the notice and participation require-
ments established in section 317, the Secretary shall promulgate
re%iﬂa}lltions concerning coastal zone enhancement grants that es-
tablish—

(1) specific and detailed criteria that must be addressed by
a coastal state (including the State’s priority needs for im-
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provement as identified by the Secretary after careful consulta-

tion with the State) as part of the State’s development and im-

plementation of coastal zone enhancement objectives;

(2) administrative or procedural rules or requirements as
necessary to facilitate the development and implementation of
such objectives by coastal states; and

(3) other funding award criteria as are necessary or appro-
priate to ensure that evaluations of proposals, and decisions to
award funding, under this section are based on objective stand-
ards applied fairly and equitably to those proposals.

(e) A State shall not be required to contribute any portion of
the cost of any proposal for which funding is awarded under this
section.

(f) Beginning in fiscal year 1991, not less than 10 percent and
not more than 20 percent of the amounts appropriated to imple-
ment sections 306 and 306A of this title shall be retained by the
Secretary for use in implementing this section, up to a maximum
of $10,000,000 annually.

(g) If the Secretary finds that the State is not undertaking the
actions committed to under the terms of the grant, the Secretary
shall suspend the State’s eligibility for further funding under this
section for at least one year.

TECHNICAL ASSISTANCE

SEc. 310. [16 U.S.C. 1456¢] (a) The Secretary shall conduct a
program of technical assistance and management-oriented research
necessary to support the development and implementation of State
coastal management program amendments under section 309, and
appropriate to the furtherance of international cooperative efforts
and technical assistance in coastal zone management. Each depart-
ment, agency, and instrumentality of the executive branch of the
Federal Government may assist the Secretary, on a reimbursable
basis or otherwise, in carrying out the purposes of this section, in-
cluding the furnishing of information to the extent permitted by
law, the transfer of personnel with their consent and without preju-
dice to their position and rating, and the performance of any re-
search, study, and technical assistance which does not interfere
with the performance of the primary duties of such department,
agency, or instrumentality. The Secretary may enter into contracts
or other arrangements with any qualified person for the purposes
of carrying out this subsection.

(b)(1) The Secretary shall provide for the coordination of tech-
nical assistance, studies, and research activities under this section
with any other such activities that are conducted by or subject to
the authority of the Secretary.

(2) The Secretary shall make the results of research and stud-
ies conducted pursuant to this section available to coastal States in
the form of technical assistance publications, workshops, or other
means appropriate.

(3) The Secretary shall consult with coastal States on a regular
basis regarding the development and implementation of the pro-
gram established by this section.
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PUBLIC HEARINGS

SEc. 311. [16 U.S.C. 1457] All public hearings required under
this title must be announced at least thirty days prior to the hear-
ing date. At the time of the announcement, all agency materials
pertinent to the hearings, including documents, studies, and other
data, must be made available to the public for review and study.
As similar materials are subsequently developed, they shall be
made available to the public as they become available to the agen-

cy.
REVIEW OF PERFORMANCE

SEC. 312. [16 U.S.C. 1458] (a) The Secretary shall conduct a
continuing review of the performance of coastal states with respect
to coastal management. Each review shall include a written eval-
uation with an assessment and detailed findings concerning the ex-
tent to which the state has implemented and enforced the program
approved by the Secretary, addressed the coastal management
needs identified in section 303(2)(A) and (K), and adhered to the
terms of any grant, loan, or cooperative agreement funded under
this title.

(b) In evaluating a coastal state’s performance, the Secretary
shall conduct the evaluation in an open and public manner, and
provide full opportunity for public participation, including holding
public meetings in the State being evaluated and providing oppor-
tunities for the submission of written and oral comments by the
public. The Secretary shall provide the public with at least 45 days’
notice of such public meetings by placing a notice in the Federal
Register, by publication of timely notices in newspapers of general
circulation within the State being evaluated, and by communica-
tions with persons and organizations known to be interested in the
evaluation. Each evaluation shall be prepared in report form and
shall include written responses to the written comments received
during the evaluation process. The final report of the evaluation
shall be completed within 120 days after the last public meeting
held in the State being evaluated. Copies of the evaluation shall be
immediately provided to all persons and organizations participating
in the evaluation process.

(c)(1) The Secretary may suspend payment of any portion of fi-
nancial assistance extended to any coastal state under this title,
and may withdraw any unexpended portion of such assistance, if
the Secretary determines that the coastal state is failing to adhere
to (A) the management program or a State plan developed to man-
age a national estuarine reserve established under section 315 of
this title, or a portion of the program or plan approved by the Sec-
retary, or (B) the terms of any grant or cooperative agreement
funded under this title.

(2) Financial assistance may not be suspended under para-
graph (1) unless the Secretary provides the Governor of the coastal
state with—

(A) written specifications and a schedule for the actions
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(B) written specifications stating how those funds from the
suspended financial assistance shall be expended by the coast-

al state to take the actions referred to in subparagraph (A).

(3) The suspension of financial assistance may not last for less
than 6 months or more than 36 months after the date of suspen-
sion.

(d) The Secretary shall withdraw approval of the management
program of any coastal State and shall withdraw financial assist-
ance available to that State under this title as well as any unex-
pended portion of such assistance, if the Secretary determines that
the coastal State has failed to take the actions referred to in sub-
section (c)(2)(A).

(e) Management program approval and financial assistance
may not be withdrawn under subsection (d), unless the Secretary
gives the coastal state notice of the proposed withdrawal and an
opportunity for a public hearing on the proposed action. Upon the
withdrawal of management program approval under this sub-
section (d), the Secretary shall provide the coastal state with writ-
ten specifications of the actions that should be taken, or not en-
gaged in, by the state in order that such withdrawal may be can-
celed by the Secretary.

RECORDS AND AUDIT

SeEc. 313. [16 U.S.C. 1459] (a) Each recipient of a grant under
this title or of financial assistance under section 308, as in effect
before the date of the enactment of the Coastal Zone Act Reauthor-
ization Amendments of 1990, shall keep such records as the Sec-
retary shall prescribe, including records which fully disclose the
amount and disposition of the funds received under the grant and
the proceeds of such assistance, the total cost of the project or un-
dertaking supplied by other sources, and such other records as will
facilitate an effective audit.

(b) The Secretary and the Comptroller General of the United
States, or any of their duly authorized representatives, shall—

(1) after any grant is made under this title or any financial
assistance is provided under section 308, as in effect before the
date of the enactment of the Coastal Zone Act Reauthorization
Amendments of 1990; and

(2) until the expiration of 3 years after—

(A) completion of the project, program, or other under-
taking for which such grant was made or used, or
(B) repayment of the loan or guaranteed indebtedness
for which such financial assistance was provided,
have access for purposes of audit and examination to any record,
book, document, and paper which belongs to or is used or controlled
by, any recipient of the grant funds or any person who entered into
any transaction relating to such financial assistance and which is
pertinent for purposes of determining if the grant funds or the pro-
ceeds of such financial assistance are being, or were, used in ac-
cordance with the provisions of this title.



Sec. 314 COASTAL ZONE MANAGEMENT ACT OF 1972 120

WALTER B. JONES EXCELLENCE IN COASTAL ZONE MANAGEMENT
AWARDS

SEC. 314. [16 U.S.C. 1460] (a) The Secretary shall, using sums
in the Coastal Zone Management Fund established under section
308 and other amounts available to carry out this title (other than
amounts appropriated to carry out sections 305, 306, 306A, 309,
310, and 315), implement a program to promote excellence in coast-
al zone management by identifying and acknowledging outstanding
accomplishments in the field.

(b) The Secretary shall elect annually—

(1) one individual, other than an employee or officer of the
Federal Government, whose contribution to the field of coastal
zone management has been the most significant;

(2) 5 local governments which have made the most
progress in developing and implementing the coastal zone
management principles embodied in this title; and

(3) up to 10 graduate students whose academic study
promises to contribute materially to development of new or im-
proved approaches to coastal zone management.

(¢c) In making selections under subsection (b)(2) the Secretary
shall solicit nominations from the coastal states, and shall consult
with experts in local government planning and land use.

(d) In making selections under subsection (b)(3) the Secretary
shall solicit nominations from coastal states and the National Sea
Grant College Program.

(e) Using sums in the Coastal Zone Management Fund estab-
lished under section 308 and other amounts available to carry out
this title (other than amounts appropriated to carry out sections
305, 306, 306A, 309, 310, and 315), the Secretary shall establish
and execute appropriate awards, to be known as the “Walter B.
Jones Awards”, including—

(1) cash awards in an amount not to exceed $5,000 each;

(2) research grants; and

(3) public ceremonies to acknowledge such awards.

NATIONAL ESTUARINE RESEARCH RESERVE SYSTEM

SEc. 315. [16 U.S.C. 1461] (a) ESTABLISHMENT OF THE SYS-
TEM.—There is established the National Estuarine Research Re-
serve System (hereinafter referred to in this section as the “Sys-
tem”) that consists of—

(1) each estuarine sanctuary designated under this section
as in effect before the date of the enactment of the Coastal
Zone Management Reauthorization Act of 1985; and

(2) each estuarine area designated as a national estuarine
reserve under subsection (b).

Each estuarine sanctuary referred to in paragraph (1) is hereby
designated as a national estuarine reserve.

(b) DESIGNATION OF NATIONAL ESTUARINE RESERVES.—After
the date of the enactment of the Coastal Zone Management Reau-
thorization Act of 1985, the Secretary may designate an estuarine
area as a national estuarine reserve if—

(1) the Government of the coastal state in which the area
is located nominates the area for that designation; and

(2) the Secretary finds that—
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(A) the area is a representative estuarine ecosystem
that is suitable for long-term research and contributes to
the biogeographical and typological balance of the System:;

(B) the law of the coastal state provides long-term pro-
tection for reserve resources to ensure a stable environ-
ment for research;

(C) designation of the area as a reserve will serve to
enhance public awareness and understanding of estuarine
areas, and provide suitable opportunities for public edu-
cation and interpretation; and

(D) the coastal state in which the area is located has
complied with the requirements of any regulations issued
by the Secretary to implement this section.

(c) ESTUARINE RESEARCH GUIDELINES.—The Secretary shall de-
velop guidelines for the conduct of research within the System that
shall include—

(1) a mechanism for identifying, and establishing priorities
among, the coastal management issues that should be ad-
dressed through coordinated research within the System:;

(2) the establishment of common research principles and
objectives to guide the development of research programs with-
in the Systems;

(3) the identification of uniform research methodologies
which will ensure comparability of data, the broadest applica-
tion of research results, and the maximum use of the System
for research purposes;

(4) the establishment of performance standards upon
which the effectiveness of the research efforts and the value of
reserves within the System in addressing the coastal manage-
ment issues identified in paragraph (1) may be measured; and

(5) the consideration of additional sources of funds for es-
tuarine research than the funds authorized under this Act, and
strategies for encouraging the use of such funds within the
System, with particular emphasis on mechanisms established
under subsection (d).

In developing the guidelines under this section, the Secretary shall
consult with prominent members of the estuarine research commu-
nity.

(d) PROMOTION AND COORDINATION OF ESTUARINE RESEARCH.—
The Secretary shall take such action as is necessary to promote
and coordinate the use of the System for research purposes
including—

(1) requiring that the National Oceanic and Atmospheric
Administration, in conducting or supporting estuarine re-
search, give priority consideration to research that uses the
System; and

(2) consulting with other Federal and State agencies to
promote use of one or more reserves within the System by such
agencies when conducting estuarine research.

(e) FINANCIAL ASSISTANCE.—(1) The Secretary may, in accord-
ance with such rules and regulations as the Secretary shall pro-
mulgate, make grants—

(A) to a coastal state—

(i) for purposes of acquiring such lands and waters,
and any property interests therein, as are necessary to en-



Sec. 315 COASTAL ZONE MANAGEMENT ACT OF 1972 122

sure the appropriate long-term management of an area as
a national estuarine reserve,

(ii) for purposes of operating or managing a national
estuarine reserve and constructing appropriate reserve fa-
cilities, or

(iii) for purposes of conducting educational or interpre-
tive activities; and
(B) to any coastal state or public or private person for pur-

poses of supporting research and monitoring within a national

estuarine reserve that are consistent with the research guide-

lines developed under subsection (c).

(2) Financial assistance provided under paragraph (1) shall be
subject to such terms and conditions as the Secretary considers
necessary or appropriate to protect the interests of the United
States, including requiring coastal states to execute suitable title
documents setting forth the property interest or interests of the
United States in any lands and waters acquired in whole or part
with such financial assistance.

(3)(A) The amount of the financial assistance provided under
paragraph (1)(A)(i) with respect to the acquisition of lands and wa-
ters, or interests therein, for any one national estuarine reserve
may not exceed an amount equal to 50 percent of the costs of the
lands, waters, and interests therein or $5,000,000, whichever
amount is less.

(B) The amount of the financial assistance provided under
paragraph (1)(A) (ii) and (iii) and paragraph (1)(B) may not exceed
70 percent of the costs incurred to achieve the purposes described
in those paragraphs with respect to a reserve, except that the
amount of the financial assistance provided under paragraph
(1)(A)(iii) may be up to 100 percent of any costs for activities that
benefit the entire System.

(C) Notwithstanding subparagraphs (A) and (B), financial as-
sistance under this subsection provided from amounts recovered as
a result of damage to natural resources located in the coastal zone
may be used to pay 100 percent of the costs of activities carried out
with the assistance.

(f) EVALUATION OF SYSTEM PERFORMANCE.—(1) The Secretary
shall periodically evaluate the operation and management of each
national estuarine reserve, including education and interpretive ac-
tivities, and the research being conducted within the reserve.

(2) If evaluation under paragraph (1) reveals that the operation
and management of the reserve is deficient, or that the research
being conducted within the reserve is not consistent with the re-
search guidelines developed under subsection (c), the Secretary
may suspend the eligibility of that reserve for financial assistance
uéld?lr subsection (e) until the deficiency or inconsistency is rem-
edied.

(8) The Secretary may withdraw the designation of an estua-
rine areas a national estuarine reserve if evaluation under para-
graph (1) reveals that—

(A) the basis for any one or more of the findings made
under subsection (b)(2) regarding that area no longer exists; or
(B) a substantial portion of the research conducted within
the area, over a period of years, has not been consistent with
the research guidelines developed under subsection (c).
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(g) REPORT.—The Secretary shall include in the report required
under section 316 information regarding—
(1) new designations of national estuarine reserves;
(2) any expansion of existing national estuarine reserves;
(3) the status of the research program being conducted
within the System; and
(4) a summary of the evaluations made under subsection

®.
COASTAL ZONE MANAGEMENT REPORT

Sec. 316. [16 U.S.C. 1462] (a) The Secretary shall consult
with the Congress on a regular basis concerning the administration
of this title and shall prepare and submit to the President for
transmittal to the Congress a report summarizing the administra-
tion of this title during each period of two consecutive fiscal years.
Each report, which shall be transmitted to the Congress not later
than April 1 of the year following the close of the biennial period
to which it pertains, shall include, but not be restricted to (1) an
identification of the state programs approved pursuant to this title
during the preceding Federal fiscal year and a description of those
programs; (2) a listing of the states participating in the provisions
of this title and a description of the status of each state’s programs
and its accomplishments during the preceding Federal fiscal year;
(3) an itemization of the allocation of funds to the various coastal
states and a breakdown of the major projects and areas on which
these funds were expended; (4) an identification of any state pro-
grams which have been reviewed and disapproved, and a statement
of the reasons for such action; (5) a summary of evaluation findings
prepared in accordance with subsection (a) of section 312, and a de-
scription of any sanctions imposed under subsections (c¢) and (d) of
section 312; (6) a listing of all activities and projects which, pursu-
ant to the provisions of subsection (c) or subsection (d) of section
307, are not consistent with an applicable approved state manage-
ment program; (7) a summary of the regulations issued by the Sec-
retary or in effect during the preceding Federal fiscal year; (8) a
summary of a coordinated national strategy and program for the
Nation’s coastal zone including identification and discussion of Fed-
eral, regional, state, and local responsibilities and functions there-
in; (9) a summary of outstanding problems arising in the adminis-
tration of this title in order of priority; (10) a description of the eco-
nomic, environmental, and social consequences of energy activity
affecting the coastal zone and an evaluation of the effectiveness of
financial assistance under section 308 in dealing with such con-
sequences; (11) a description and evaluation of applicable interstate
and regional planning and coordination mechanisms developed by
the coastal states; (12) a summary and evaluation of the research,
studies, and training conducted in support of coastal zone manage-
ment; and (13) such other information as may be appropriate.

(b) The report required by subsection (a) shall contain such rec-
ommendations for additional legislation as the Secretary deems
necessary to achieve the objectives of this title and enhance its ef-
fective operation.

(c)(1) The Secretary shall conduct a systematic review of Fed-
eral programs, other than this title, that affect coastal resources for
purposes of identifying conflicts between the objectives and admin-
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istration of such programs and the purposes and policies of this
title. Not later than 1 year after the date of the enactment of this
subsection, the Secretary shall notify each Federal agency having
appropriate jurisdiction of any conflict between its program and the
purposes and policies of this title identified as a result of such re-
view.

(2) The Secretary shall promptly submit a report to the Con-
gress consisting of the information required under paragraph (1) of
this subsection. Such report shall include recommendations for
changes necessary to resolve existing conflicts among Federal laws
and programs that affect the uses of coastal resources.

RULES AND REGULATIONS

SEc. 317. [16 U.S.C. 1463] The Secretary shall develop and
promulgate, pursuant to section 553 of title 5, United States Code,
after notice and opportunity for full participation by relevant Fed-
eral agencies, state agencies, local governments, regional organiza-
tions, port authorities, and other interested parties, both public and
private, such rules and regulations as may be necessary to carry
out the provisions of this title.

AUTHORIZATION OF APPROPRIATIONS

SeEc. 318. [16 U.S.C. 1464] (a) There are authorized to be ap-
propriated to the Secretary, to remain available until expended—
(1) for grants under sections 306, 306A, and 309—

(A) $47,600,000 for fiscal year 1997;

(B) $49,000,000 for fiscal year 1998; and

(C) $50,500,000 for fiscal year 1999; and
(2) for grants under section 315—

(A) $4,400,000 for fiscal year 1997;

(B) $4,500,000 for fiscal year 1998; and

(C) $4,600,000 for fiscal year 1999.

(b) Federal funds received from other sources shall not be used
to pay a coastal state’s share of costs under section 306 or 309.

(c) The amount of any grant, or portion of a grant, made to a
State under any section of this Act which is not obligated by such
State during the fiscal year, or during the second fiscal year after
the fiscal year, for which it was first authorized to be obligated by
such State shall revert to the Secretary. The Secretary shall add
such reverted amount to those funds available for grants under the
section for such reverted amount was originally made available.

APPEALS TO THE SECRETARY

SEc. 319. [16 U.S.C. 1465] (a) NOTICE.—The Secretary shall
publish in the Federal Register a notice indicating when the deci-
sion record has been closed on any appeal to the Secretary taken
from a consistency determination under section 307(c) or (d). No
later than 90 days after the date of publication of this notice, the
Secretary shall—

(1) issue a final decision in the appeal; or
(2) publish a notice in the Federal Register detailing why

a decision cannot be issued within the 90-day period.

(b) DEADLINE.—In the case where the Secretary publishes a no-
tice under subsection (a)(2), the Secretary shall issue a decision in
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any appeal filed under section 307 no later than 45 days after the

date of the publication of the notice.
(c) AppLICATION.—This section applies to appeals initiated by
the Secretary and appeals filed by an applicant.
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PROVISIONS RELATING TO COASTAL NONPOINT
POLLUTION CONTROL

[Public Law 101-508, Approved Nov. 5, 1990, 104 Stat. 1388-314]
(Amended through Public Law 102-587, Nov. 4, 1992)

AN ACT To provide for reconciliation pursuant to section 4 of the concurrent
resolution on the budget for fiscal year 1991.

* * & * * * &

Subtitle C—Amendments to Coastal Zone
Management Act of 1972

SEC. 6201. [16 U.S.C. 1451 note] SHORT TITLE.
This subtitle may be cited as the “Coastal Zone Act Reauthoriza-
tion Amendments of 1990”.

* * *k & * * *k

SEC. 6217. [16 U.S.C. 1455b] PROTECTING COASTAL WATERS.
(a) IN GENERAL.—

(1) PROGRAM DEVELOPMENT.—Not later than 30 months after
the date of the publication of final guidance under subsection
(g), each State for which a management program has been ap-
proved pursuant to section 306 of the Coastal Zone Manage-
ment Act of 1972 shall prepare and submit to the Secretary
and the Administrator a Coastal Nonpoint Pollution Control
Program for approval pursuant to this section. The purpose of
the program shall be to develop and implement management
measures for nonpoint source pollution to restore and protect
coastal waters, working in close conjunction with other State
and local authorities.

(2) PROGRAM COORDINATION.—A State program under this
section shall be coordinated closely with State and local water
quality plans and programs devel-oped pursuant to sections
208, 303, 319, and 320 of the Federal Water Pollution Control
Act (33 U.S.C. 1288, 1313, 1329, and 1330) and with State
plans developed pursuant to the Coastal Zone Management Act
of 1972, as amended by this Act. The program shall serve as
an update and expansion of the State nonpoint source manage-
ment program developed under section 319 of the Federal
Water Pollution Control Act, as the program under that section
relates to land and water uses affecting coastal waters.

(b) PROGRAM CONTENTS.—Each State program under this section
shall provide for the implementation, at a minimum, of manage-
ment measures in conformity with the guidance published under
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subsection (g), to protect coastal waters generally, and shall also
contain the following:

(1) IDENTIFYING LAND USES.—The identification of, and a
continuing process for identifying, land uses which, individ-
ually or cumulatively, may cause or contribute significantly to
a degradation of—

(A) those coastal waters where there is a failure to at-
tain or maintain applicable water quality standards or pro-
tect designated uses, as determined by the State pursuant
to its water quality planning processes; or

(B) those coastal waters that are threatened by reason-
ably foreseeable increases in pollution loadings from new
or expanding sources.

(2) IDENTIFYING CRITICAL COASTAL AREAS.—The identification
of, and a continuing process for identifying, critical coastal
areas adjacent to coastal waters referred to in paragraph (1)(A)
and (B), within which any new land uses or substantial expan-
sion of existing land uses shall be subject to management
measures in addition to those provided for in subsection (g).

(3) MANAGEMENT MEASURES.—The implementation and con-
tinuing revision from time to time of additional management
measures applicable to the land uses and areas identified pur-
suant to paragraphs (1) and (2) that are necessary to achieve
and maintain applicable water quality standards under section
303 of the Federal Water Pollution Control Act (33 U.S.C.
1313) and protect designated uses.

(4) TECHNICAL ASSISTANCE.—The provision of technical and
other assistance to local governments and the public for imple-
menting the measures referred to in paragraph (3), which may
include assistance in developing ordinances and regulations,
technical guidance, and modeling to predict and assess the ef-
fectiveness of such measures, training, financial incentives,
demonstration projects, and other innovations to protect coast-
al water quality and designated uses.

(5) PUBLIC PARTICIPATION.—Opportunities for public partici-
pation in all aspects of the program, including the use of public
notices and opportunities for comment, nomination procedures,
public hearings, technical and financial assistance, public
education, and other means.

(6) ADMINISTRATIVE COORDINATION.—The establishment of
mechanisms to improve coordination among State agencies and
between State and local officials responsible for land use pro-
grams and permitting, water quality permitting and enforce-
ment, habitat protection, and public health and safety, through
the use of joint project review, memoranda of agreement, or
other mechanisms.

(7) STATE COASTAL ZONE BOUNDARY MODIFICATION.—A pro-
posal to modify the boundaries of the State coastal zone as the
coastal management agency of the State determines is nec-
essary to implement the recommendations made pursuant to
subsection (e). If the coastal management agency does not have
the authority to modify such boundaries, the program shall in-
clude recommendations for such modifications to the appro-
priate State authority.

(c) PROGRAM SUBMISSION, APPROVAL, AND IMPLEMETATION.—
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(1) REVIEW AND APPROVAL.—Within 6 months after the date
of submission by a State of a program pursuant to this section,
the Secretary and the Administrator shall jointly review the
program. The program shall be approved if—

(A) the Secretary determines that the portions of the
program under the authority of the Secretary meet the re-
quirements of this section and the Administrator concurs
with that determination; and

(B) the Administrator determines that the portions of
the program under the authority of the Administrator
meet the requirements of this section and the Secretary
concurs with that determination.

(2) IMPLEMENTATION OF APPROVED PROGRAM.—If the program
of a State is approved in accordance with paragraph (1), the
State shall implement the program, including the management
measures included in the program pursuant to subsection (b),
through—

(A) changes to the State plan for control of nonpoint
source pollution approved under section 319 of the Federal
Water Pollution Control Act; and

(B) changes to the State coastal zone management pro-
gram developed under section 306 of the Coastal Zone
Management Act of 1972, as amended by this Act.

(3) WITHHOLDING COASTAL MANAGEMENT ASSISTANCE.—If the
Secretary finds that a coastal State has failed to submit an ap-
provable program as required by this section, the Secretary
shall withhold for each fiscal year until such a program is sub-
mitted a portion of grants otherwise available to the State for
the fiscal year under section 306 of the Coastal Zone Manage-
ment Act of 1972, as follows:

(A) 10 percent for fiscal year 1996.

(B) 15 percent for fiscal year 1997.

(C) 20 percent for fiscal year 1998.

(D) 30 percent for fiscal year 1999 and each fiscal year
thereafter.

The Secretary shall make amounts withheld under this para-
graph available to coastal States having programs approved
under this section.

(4) WITHHOLDING WATER POLLUTION CONTROL ASSISTANCE.—
If the Administrator finds that a coastal State has failed to
submit an approvable program as required by this section, the
Administrator shall withhold from grants available to the
State under section 319 of the Federal Water Pollution Control
Act, for each fiscal year until such a program is submitted, an
amount equal to a percentage of the grants awarded to the
State for the preceding fiscal year under that section, as fol-
lows:

(A) For fiscal year 1996, 10 percent of the amount
awarded for fiscal year 1995.

(B) For fiscal year 1997, 15 percent of the amount
awarded for fiscal year 1996.

(C) For fiscal year 1998, 20 percent of the amount
awarded for fiscal year 1997.
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(D) For fiscal year 1999 and each fiscal year thereafter,
30 percent of the amount awarded for fiscal year 1998 or
other preceding fiscal year.
The Administrator shall make amounts withheld under this
paragraph available to States having programs approved pur-
suant to this subsection.

(d) TECHNICAL ASSISTANCE.—The Secretary and the Adminis-
trator shall provide technical assistance to coastal States and local
governments in developing and implementing programs under this
section. Such assistance shall include—

(1) methods for assessing water quality impacts associated
with coastal land uses;

(2) methods for assessing the cumulative water quality ef-
fects of coastal development;

(3) maintaining and from time to time revising an inventory
of model ordinances, and providing other assistance to coastal
States and local governments in identifying, developing, and
implementing pollution control measures; and

(4) methods to predict and assess the effects of coastal land
use management measures on coastal water quality and des-
ignated uses.

(e) INLAND COASTAL ZONE BOUNDARIES.—

(1) REVIEW.—The Secretary, in consultation with the Admin-
istrator of the Environmental Protection Agency, shall, within
18 months after the effective date of this title, review the in-
land coastal zone boundary of each coastal State program
which has been approved or is proposed for approval under sec-
tion 306 of the Coastal Zone Management Act of 1972, and
evaluate whether the State’s coastal zone boundary extends in-
land to the extent necessary to control the land and water uses
that have a significant impact on coastal waters of the State.

(2) RECOMMENDATION.—If the Secretary, in consultation with
the Administrator, finds that modifications to the inland
boundaries of a State’s coastal zone are necessary for that
State to more effectively manage land and water uses to pro-
tect coastal waters, the Secretary, in consultation with the Ad-
ministrator, shall recommend appropriate modifications in
writing to the affected State.

(f) FINANCIAL ASSISTANCE.—

(1) IN GENERAL.—Upon request of a State having a program
approved under section 306 of the Coastal Zone Management
Act of 1972, the Secretary, in consultation with the Adminis-
trator, may provide grants to the State for use for developing
a State program under this section.

(2) AMOUNT.—The total amount of grants to a State under
this subsection shall not exceed 50 percent of the total cost to
the State of developing a program under this section.

(8) STATE SHARE.—The State share of the cost of an activity
carried out with a grant under this subsection shall be paid
from amounts from non-Federal sources.

(4) ALLOCATION.—Amounts available for grants under this
subsection shall be allocated among States in accordance with
regulations issued pursuant to section 306(c) of the Coastal
Zone Management Act of 1972, except that the Secretary may
use not more than 25 percent of amounts available for such
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grants to assist States which the Secretary, in consultation
with the Administrator, determines are making exemplary
progress in preparing a State program under this section or
have extreme needs with respect to coastal water quality.
(g) GUIDANCE FOR COASTAL NONPOINT SOURCE POLLUTION CON-
TROL.—

(1) IN GENERAL.—The Administrator, in consultation with
the Secretary and the Director of the United States Fish and
Wildlife Service and other Federal agencies, shall publish (and
periodically revise thereafter) guidance for specifying manage-
ment measures for sources of nonpoint pollution in coastal wa-
ters.

(2) CONTENT.—Guidance under this subsection shall include,
at a minimum—

(A) a description of a range of methods, measures, or
practices, including structural and nonstructural controls
and operation and maintenance procedures, that constitute
each measure;

(B) a description of the categories and subcategories of
activities and locations for which each measure may be
suitable;

(C) an identification of the individual pollutants or cat-
egories or classes of pollutants that may be controlled by
the measures and the water quality effects of the meas-
ures;

(D) quantitative estimates of the pollution reduction ef-
fects and costs of the measures;

(E) a description of the factors which should be taken
into account in adapting the measures to specific sites or
locations; and

(F) any necessary monitoring techniques to accompany
the measures to assess over time the success of the meas-
ures in reducing pollution loads and improving water
quality.

(3) PUBLICATION.—The Administrator, in consultation with
the Secretary, shall publish—

(A) proposed guidance pursuant to this subsection not
later than 6 months after the date of the enactment of this
Act; and

(B) final guidance pursuant to this subsection not later
than 18 months after such effective date.

(4) NOTICE AND COMMENT.—The Administrator shall provide
to coastal States and other interested persons an opportunity
to provide written comments on proposed guidance under this
subsection.

(5) MANAGEMENT MEASURES.—For purposes of this sub-
section, the term “management measures” means economically
achievable measures for the control of the addition of pollut-
ants from existing and new categories and classes of nonpoint
sources of pollution, which reflect the greatest degree of pollut-
ant reduction achievable through the application of the best
available nonpoint pollution control practices, technologies,
processes, siting criteria, operating methods, or other alter-
natives.

(h) AUTHORIZATIONS OF APPROPRIATIONS.—
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(1) ADMINISTRATOR.—There is authorized to be appropriated
to the Administrator for use for carrying out this section not
more than $1,000,000 for each of fiscal years 1992, 1993, and
1994.

(2) SECRETARY.—(A) Of amounts appropriated to the Sec-
retary for a fiscal year under section 318(a)(4) of the Coastal
Zone Management Act of 1972, as amended by this Act, not
more than $1,000,000 shall be available for use by the Sec-
retary for carrying out this section for that fiscal year, other
than for providing in the form of grants under subsection (f).

(B) There is authorized to be appropriated to the Secretary
for use for providing in the form of grants under subsection (f)
not more than—

(1) $6,000,000 for fiscal year 1992;
(ii) $12,000,000 for fiscal year 1993;
(iii) $12,000,000 for fiscal year 1994; and
(iv) $12,000,000 for fiscal year 1995.
(i) DEFINITIONS.—In this section—

(1) the term “Administrator” means the Administrator of the
Environmental Protection Agency;

(2) the term “coastal State” has the meaning given the term
“coastal state” under section 304 of the Coastal Zone Manage-
ment Act of 1972 (16 U.S.C. 1453);

(3) each of the terms “coastal waters” and “coastal zone” has
the meaning that term has in the Coastal Zone Management
Act of 1972;

(4) the term “coastal management agency” means a State
agency designated pursuant to section 306(d)(6) of the Coastal
Zone Management Act of 1972;

(5) the term “land use” includes a use of waters adjacent to
coastal waters; and

(6) the term “Secretary” means the Secretary of Commerce.
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NATIONAL SEA GRANT COLLEGE PROGRAM ACT
[Public Law 89-688, Approved Oct. 15, 1966, 80 Stat. 998]
[Amended through Public Law 107-299, November 26, 2002]

AN ACT To amend the Marine Resources and Engineering Development Act of 1966
to authorize the establishment and operation of sea grant colleges and programs
by initiating and supporting programs of education and research in the various
fields relating to the development of maritime resources, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, * * *

TITLE II—NATIONAL SEA GRANT COLLEGE PROGRAM

SEC. 201. [33 U.S.C. 1121 note]l SHORT TITLE.
This title may be cited as the “National Sea Grant College
Program Act”.

SEC. 202. [33 U.S.C. 1121] DECLARATION OF POLICY.
(a) FINDINGS.—The Congress finds and declares the following:

(1) The national interest requires a strategy to—

(A) provide for the understanding and wise use of
ocean, coastal, and Great Lakes resources and the environ-
ment;

(B) foster economic competitiveness;

(C) promote public stewardship and wise economic de-
velopment of the coastal ocean and its margins, the Great
Lakes, and the exclusive economic zone;

(D) encourage the development of forecast and anal-
ysis systems for coastal hazards;

(E) understand global environmental processes; and

(F) promote domestic and international cooperative so-
lutions to ocean, coastal, and Great Lakes issues.

(2) Investment in a strong program of research, education,
training, technology transfer, and public service is essential for
this strategy.

(3) The expanding use and development of ocean, coastal,
and Great Lakes resources resulting from growing coastal area
populations and the increasing pressures on the coastal and
Great Lakes environment challenge the ability of the United
States to manage such resources wisely.

(4) The vitality of the Nation and the quality of life of its
citizens depend increasingly on the understanding, assessment,
development, utilization, and conservation of ocean, coastal,
and Great Lakes resources. These resources supply food, en-
ergy, and minerals and contribute to human health, the quality
of the environment, national security, and the enhancement of
commerce.
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(5) The understanding, assessment, development, utiliza-
tion, and conservation of such resources require a broad com-
mitment and an intense involvement on the part of the Federal
Government in continuing partnership with State and local
governments, private industry, universities, organizations, and
individuals concerned with or affected by ocean, coastal, and
Great Lakes resources.

(6) The National Oceanic and Atmospheric Administration,
through the national sea grant college program, offers the most
suitable locus and means for such commitment and involve-
ment through the promotion of activities that will result in
greater such understanding, assessment, development, utiliza-
tion, and conservation. The most cost-effective way to promote
such activities is through continued and increased Federal sup-
port of the establishment, development, and operation of pro-
grams and projects by sea grant colleges, sea grant institutes,
and other institutions, including strong collaborations between
Administration scientists and scientists at academic institu-
tions.

(b) OBJECTIVE.—The objective of this title is to increase the un-
derstanding, assessment, development, utilization, and conserva-
tion of the Nation’s ocean, coastal, and Great Lakes resources by
providing assistance to promote a strong educational base, respon-
sive research and training activities, broad and prompt dissemina-
tion of knowledge and techniques, and multidisciplinary ap-
proaches to environmental problems.

(c) PURPOSE.—It is the purpose of the Congress to achieve the
objective of this title by extending and strengthening the national
sea grant program, initially established in 1966, to promote re-
search, education, training, and advisory service activities in fields
related to ocean, coastal, and Great Lakes resources.

SEC. 203. [33 U.S.C. 1122] DEFINITIONS.
As used in this title—

(1) The term “Administration” means the National Oceanic
and Atmospheric Administration.

(2) The term “Director” means the Director of the national
sea grant college program,! appointed pursuant to section
204(b).

(3) the 2 term “director of a sea grant college” means a per-
son designated by his or her institution to direct a sea grant
college or sea grant institute.

(4) The term “field related to ocean, coastal, and Great
Lakes resources” means any discipline or field, including ma-
rine affairs, resource management, technology, education, or
science, which is concerned with or likely to improve the un-
derstanding, assessment, development, utilization, or conserva-
tion of ocean, coastal, or Great Lakes resources.

(5) The term “institution” means any public or private in-
stitution of higher education, institute, laboratory, or State or
local agency.

(6) The term “includes” and variants thereof should be
read as if the phrase “but is not limited to” were also set forth.

1So0 in law. Should be “Director of the National Sea Grant College Program”.
2So in original. Probably should be “The”.
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(7) The term “ocean, coastal, and Great Lakes resources”
means the resources that are located in, derived from, or trace-
able to, the seabed, subsoil, and waters of—

(A) the coastal zone, as defined in section 304(1) of the
Coastal Zone Management Act (16 U.S.C. 1453(1));

(B) the Great Lakes;

(C) Lake Champlain (to the extent that such resources
have hydrological, biological, physical, or geological charac-
teristics and problems similar or related to those of the
Great Lakes);

(D) the territorial sea;

(E) the exclusive economic zone;

(F) the Outer Continental Shelf; and

(G) the high seas.1
(8) The term “resource” means—

(A) living resources (including natural and cultured
plant life, fish, shellfish, marine mammals, and wildlife);

(B) nonliving resources (including energy sources, min-
erals, and chemical substances);

(C) the habitat of a living resource, the coastal space,
the ecosystems, the nutrient-rich areas, and the other com-
ponents of the marine environment that contribute to or
provide (or which are capable of contributing to or pro-

viding) recreational, scenic, esthetic, biological,
habitational, commercial, economic, or conservation values;
and

(D) man-made, tangible, intangible, actual, or poten-
tial resources.

(9) The term “panel” means the sea grant review panel es-
tablished under section 209.

(10) The term “person” means any individual; any public
or private corporation, partnership, or other association or enti-
ty (including any sea grant college, sea grant institute or other
institution); or any State, political subdivision of a State, or
agency or officer thereof.

(11) The term “project” means any individually described
activity in a field related to ocean, coastal, and Great Lakes re-
sources involving research, education, training, or advisory
services administered by a person with expertise in such a
field.

1Effective upon the date on which the Agreement between the United States and the Union
of Soviet Socialist Republics on the Maritime Boundary, signed June 1, 1990, enters into force
for the United States, with authority to prescribe implementing regulations effective March 9,
1992, but with no such regulation to be effective until the date on which the Agreement enters
into force for the United States, section 307(a) of the Flower Garden National Marine Sanctuary
(P.L. 102-251; 106 Stat. 66) amends paragraph (6) (which was redesignated as paragraph (8)
by Public Law 104-297 and redesignated as paragraph (7) by Public Law 105-174 and redesig-
nated subparagraphs (C) through (F) as subparagraphs (D) through (G) and added a new sub-
paragraph (C)), by striking “and” at the end of subparagraph (E), redesignating subparagraph
(F) as subparagraph (G), and adding after subparagraph (E) the following:

“(F) the areas referred to as eastern special areas in Article 3(1) of the Agreement be-
tween the United States of America and the Union of Soviet Socialist Republics on the Mar-
itime Boundary, signed June 1, 1990; in particular, those areas east of the maritime bound-
ary, as defined in that Agreement, that lie within 200 nautical miles of the baselines from
which the breadth of the territorial sea of Russia is measured but beyond 200 nautical miles
of t(lile bz?igelines from which the breadth of the territorial sea of the United States is meas-
ured; and”
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(12) The term “sea grant college” means any institution, or
any association or alliance of two or more such institutions,
designated as such by the Secretary under section 207 (33
U.S.C. 1126) 1 of this Act.

(13) The term “sea grant institute” means any institution,
or any association or alliance of two or more such institutions,
designated as such by the Secretary under section 207 (33
U.S.C. 1126) 1 of this Act.

(14) The term “sea grant program” means a program of re-
search and outreach which is administered by one or more sea
grant colleges or sea grant institutes.

(15) The term “Secretary” means the Secretary of Com-
merce, acting through the Under Secretary of Commerce for
Oceans and Atmosphere.

(16) The term “State” means any State of the United
States, the District of Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, Guam, American Samoa, the Com-
monwealth of the Mariana Islands, or any other territory or
possession of the United States.

SEC. 204. [33 U.S.C. 1123] NATIONAL SEA GRANT COLLEGE PROGRAM.

(a) PROGRAM MAINTENANCE.—The Secretary shall maintain
within the Administration a program to be known as the national
sea grant college program. The national sea grant college program
shall be administered by a national sea grant office within the Ad-
ministration.

(b) PRoGRAM ELEMENTS.—The national sea grant college pro-
gram shall consist of the financial assistance and other activities
authorized in this title, and shall provide support for the following
elements—

(1) sea grant programs which comprise a national sea
grant college program network, including international projects
conducted within such programs;

(2) administration of the national sea grant college pro-
gram and this title by the national sea grant office, the Admin-
istration, and the panel,

(3) the fellowship program under section 208; and

(4) any national strategic investments in fields relating to
ocean, coastal, and Great Lakes resources developed with the
approval of the panel, the sea grant colleges, and the sea grant
institutes.

(c) RESPONSIBILITIES OF THE SECRETARY.—

(1) The Secretary, in consultation with the panel, sea
grant colleges, and sea grant institutes, shall develop at least
every 4 years a strategic plan that establishes priorities for the
national sea grant college program, provides an appropriately
balanced response to local, regional, and national needs, and is
reflective of integration with the relevant portions of the stra-
tegic plans of the Department of Commerce and of the Admin-
istration.

(2) Within 6 months of the date of enactment of the Na-
tional Sea Grant College Program Reauthorization Act of 1998,
the Secretary, in consultation with the panel, sea grant col-
leges, and sea grant institutes, shall establish guidelines re-

1So0 in law. The United States Code cite should be deleted.
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lated to the activities and responsibilities of sea grant colleges
and sea grant institutes. Such guidelines shall include require-
ments for the conduct of merit review by the sea grant colleges
and sea grant institutes of proposals for grants and contracts
to be awarded under section 205, providing, at a minimum, for
standardized documentation of such proposals and peer review
of all research projects.

(3) The Secretary shall by regulation prescribe the quali-
fications required for designation of sea grant colleges and sea
grant institutes under section 207.

(4) To carry out the provisions of this title, the Secretary
may—

(A) appoint, assign the duties, transfer, and fix the
compensation of such personnel as may be necessary, in
accordance with civil service laws;

(B) make appointments with respect to temporary and
intermittent services to the extent authorized by section
3109 of title 5, United States Code;

(C) publish or arrange for the publication of, and oth-
erwise disseminate, in cooperation with other offices and
programs in the Administration and without regard to sec-
tion 501 of title 44, United States Code, any information
of research, educational, training or other value in fields
related to ocean, coastal, or Great Lakes resources;

(D) enter into contracts, cooperative agreements, and
other transactions without regard to section 5 of title 41,
United States Code;

(E) notwithstanding section 1342 of title 31, United
States Code, accept donations and voluntary and uncom-
pensated services;

(F) accept funds from other Federal departments and
agencies, including agencies within the Administration, to
pay for and add to grants made and contracts entered into
by the Secretary; and

(G) promulgate such rules and regulations as may be
necessary and appropriate.

(d) DIRECTOR OF THE NATIONAL SEA GRANT COLLEGE PRO-
GRAM.—

(1) The Secretary shall appoint, as the Director of the Na-
tional Sea Grant College Program, a qualified individual who
has appropriate administrative experience and knowledge or
expertise in fields related to ocean, coastal, and Great Lakes
resources. The Director shall be appointed and compensated,
without regard to the provisions of title 5, United States Code,
governing appointments in the competitive service, at a rate
payable under section 5376 of title 5, United States Code.

(2) Subject to the supervision of the Secretary, the Director
shall administer the national sea grant college program and
oversee the operation of the national sea grant office. In addi-
tion to any other duty prescribed by law or assigned by the
Secretary, the Director shall—

(A) facilitate and coordinate the development of a long-
range strategic plan under subsection (c)(1);

(B) advise the Secretary with respect to the expertise
and capabilities which are available within or through the
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national sea grant college program and encourage the use
of such expertise and capabilities, on a cooperative or other
basis, by other offices and activities within the Administra-
tion, and other Federal departments and agencies;

(C) advise the Secretary on the designation of sea
grant colleges and sea grant institutes, and, if appropriate,
on (iche termination or suspension of any such designation;
an

(D) encourage the establishment and growth of sea
grant programs, and cooperation and coordination with
other Federal activities in fields related to ocean, coastal,
and Great Lakes resources.

(3) With respect to sea grant colleges and sea grant insti-
tutes, the Director shall—

(A)({) evaluate the performance of the programs of sea
grant colleges and sea grant institutes, using the prior-
ities, guidelines, and qualifications established by the Sec-
retary under subsection (c), and determine which of the
programs are the best managed and carry out the highest
quality research, education, extension, and training activi-
ties; and

(i) rate the programs according to their relative per-
formance (as determined under clause (i)) into no less than
5 categories, with each of the 2 best-performing categories
containing no more than 25 percent of the programs;

(B) subject to the availability of appropriations, allo-
cate funding among sea grant colleges and sea grant insti-
tutes so as to—

(i) promote healthy competition among sea grant
colleges and institutes;

(i) encourage successful implementation of sea
grant programs;

(i11) to the maximum extent consistent with other
provisions of this Act, provide a stable base of funding
for sea grant colleges and institutes; and

(iv) encourage and promote coordination and co-
operation between the research, education, and out-
reach programs of the Administration and those of
academic institutions; and
(C) ensure compliance with the guidelines for merit re-

view under subsection (c)(2).

SEC. 205. [33 U.S.C. 1124] CONTRACTS AND GRANTS.

(a) IN GENERAL.—The Secretary may make grants and enter
into contracts under this subsection to assist any sea grant pro-
grzﬁm or project if the Secretary finds that such program or project
will—

(1) implement the objective set forth in section 202(b); and
(2) be responsive to the needs or problems of individual

States or regions.

The total amount paid pursuant to any such grant or contract may
equal 66%5 percent, or any lesser percent, of the total cost of the
sea grant program or project involved; except that this limitation
shall not apply in the case of grants or contracts paid for with
funds accepted by the Secretary under section 204(c)(4)(F).
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(b) SPECIAL GRANTS.—The Secretary may make special grants
under this subsection to implement the objective set forth in sec-
tion 202(b). The amount of any such grant may equal 100 percent,
or any lesser percent, of the total cost of the project involved. No
grant may be made under this subsection unless the Secretary
finds that—

(1) no reasonable means is available through which the ap-
plicant can meet the matching requirement for a grant under
subsection (a);

(2) the probable benefit of such project outweighs the pub-
lic interest in such matching requirement; and

(3) the same or equivalent benefit cannot be obtained
through the award of a contract or grant under subsection (a). 1

The total amount which may be provided for grants under this sub-
section during any fiscal year shall not exceed an amount equal to
1 percent of the total funds appropriated for such year pursuant to
section 212.

(¢) ELEGIBILITY AND PROCEDURE.—Any person may apply to
the Secretary for a grant or contract under this section. Application
shall be made in such form and manner, and with such content and
other submissions, as the Secretary shall by regulation prescribe.
The Secretary shall act upon each such application within 6
mgntgs after the date on which all required information is re-
ceived.

(d) TERMS AND CONDITIONS.—(1) Any grant made, or contract
entered into, under this section shall be subject to the limitations
and provisions set forth in paragraphs (2), (3), and (4) and to such
other terms, conditions, and requirements as the Secretary deems
necessary or appropriate. Terms, conditions, and requirements im-
posed by the Secretary under this paragraph shall minimize any
requirement of prior Federal approval.

(2) No payment under any grant or contract under this section
may be applied to—

(A) the purchase or rental of any land; or

(B) the purchase, rental, construction, preservation, or re-
pair of any building, dock, or vessel;

except that payment under any such grant or contract may be ap-
plied to the short-term rental of buildings or facilities for meetings
which are in direct support of any sea grant program or project and
may, if approved by the Secretary, be applied to the purchase, rent-
al, construction, preservation, or repair of non-self-propelled habi-
tats, buoys, platforms, and other similar devices or structures, or
to the rental of any research vessel which is used in direct support
of activities under any sea grant program or project.

(3) The total amount which may be obligated for payment pur-
suant to grants made to, and contracts entered into with, persons
under this section within any one State in any fiscal year shall not
exceed an amount equal to 15 percent of the total funds appro-
priated for such year pursuant to section 212.

(4) Any person who receives or utilizes any proceeds of any
grant or contract under this section shall keep such records as the
Secretary shall by regulation prescribe as being necessary and ap-

1Section 4(b)(1)(B) of Public Law 102-186 attempted to amend section 205(b)(3) by striking
“or section 206 of this title”. The words “of this title” probably should not have appeared. The
amendment was executed according to the probable intent of Congress.
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propriate to facilitate effective audit and evaluation, including
records which fully disclose the amount and disposition by such re-
cipient of such proceeds, the total cost of the program or project in
connection with which such proceeds were used, and the amount,
if any, of such cost which was provided through other sources. Such
records shall be maintained for 3 years after the completion of such
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tively, after the date of enactment of the National Sea Grant Col-
lege Program Reauthorization Act of 1998, if the Director deter-
mines that the institution, or association or alliance of institutions,
meets the qualifications in subsection (a).

(c) SUSPENSION OR TERMINATION OF DESIGNATION.—The Sec-
retary may, for cause and after an opportunity for hearing, suspend
or terminate any designation under subsection (a).

(d) DuTIES.—Subject to any regulations prescribed or guide-
lines established by the Secretary, it shall be the responsibility of
each sea grant college and sea grant institute—

(1) to develop and implement, in consultation with the Sec-
retary and the panel, a program that is consistent with the
guidelines and priorities established under section 204(c); and

(2) to conduct a merit review of all proposals for grants
and contracts to be awarded under section 205.

(e) ANNUAL REPORT ON PROGRESS.—

(1) REPORT REQUIREMENT.—The Secretary shall report an-
nually to the Committee on Resources and the Committee on
Science of the House of Representatives, and to the Committee
on Commerce, Science, and Transportation of the Senate, on ef-
forts and progress made by colleges, universities, institutions,
associations, and alliances to become designated under this
section as sea grant colleges or sea grant institutes, including
efforts and progress made by sea grant institutes in being des-
ignated as sea grant colleges.

(2) TERRITORIES AND FREELY ASSOCIATED STATES.—The re-
port shall include description of—

(A) efforts made by colleges, universities, associations,
institutions, and alliances in United States territories and
freely associated States to develop the expertise necessary
to be designated as a sea grant institute or sea grant col-
lege;

(B) the administrative, technical, and financial assist-
ance provided by the Secretary to those entities seeking to
be designated; and

(C) the additional actions or activities necessary for
those entities to meet the qualifications for such designa-
tion under subsection (a)(1).

SEC. 208. [33 U.S.C. 1127] FELLOWSHIPS.

(a) IN GENERAL.—To carry out the educational and training ob-
jectives of this Act, the Secretary shall support a program of fellow-
ships for qualified individuals at the graduate and post-graduate
level. The fellowships shall be related to ocean, coastal, and Great
Lakes resources and awarded pursuant to guidelines established by
the Secretary. The Secretary shall strive to ensure equal access for
minority and economically disadvantaged students to the program
carried out under this subsection. Not later than 1 year after the
date of the enactment of the National Sea Grant College Program
Act Amendments of 2002, and every 2 years thereafter, the Sec-
retary shall submit a report to the Congress describing the efforts
by the Secretary to ensure equal access for minority and economi-
cally disadvantaged students to the program carried out under this
subsection, and the results of such efforts.
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(b) DEAN JoHN A. KNAUSS MARINE PoLicy FELLOWSHIP.—The
Secretary may award marine policy fellowships to support the
placement of individuals at the graduate level of education in fields
related to ocean, coastal and Great Lakes resources in positions
with the executive and legislative branches of the United States
Government. A fellowship awarded under this subsection shall be
for a period of not more than 1 year.

SEC. 209. [33 U.S.C. 1128] SEA GRANT REVIEW PANEL.

(a) ESTABLISHMENT.—There shall be established an inde-
pendent committee to be known as the sea grant review panel.

(b) DuTiES.—The Panel shall advise the Secretary and the Di-
rector concerning—

(1) applications or proposals for, and performance under,

grants and contracts awarded under section 205 1;

(2) the sea grant fellowship program,;
(3) the designation and operation of sea grant colleges and
sea grant institutes, and the operation of sea grant programs;
(4) the formulation and application of the planning guide-
lines and priorities under section 204(a) and (c)(1); and
(5) such other matters as the Secretary refers to the panel
for review and advice.
The Secretary shall make available to the panel such information,
personnel, and administrative services and assistance as it may
reasonably require to carry out its duties.

(¢c) MEMBERSHIP, TERMS, AND POWERS.—(1) The panel shall
consist of 15 voting members who shall be appointed by the Sec-
retary. The Director and a director of a sea grant program who is
elected by the various directors of sea grant programs shall serve
as nonvoting members of the panel. Not less than 8 of the voting
members of the panel shall be individuals who, by reason of knowl-
edge, experience, or training, are especially qualified in one or more
of the disciplines and fields included in marine science. The other
voting members shall be individuals who, by reason of knowledge,
experience, or training, are especially qualified in, or representa-
tive of, education, marine affairs and resource management, exten-
sion services, State government, industry, economics, planning, or
any other activity which is appropriate to, and important for, any
effort to enhance the understanding, assessment, development, uti-
lization, or conservation of ocean, coastal, and Great Lakes re-
sources. No individual is eligible to be a voting member of the
panel if the individual is (A) the director of a sea grant college or
sea grant institute; (B) an applicant for, or beneficiary (as deter-
mined by the Secretary) of, any grant or contract under section
205; or (C) a full-time officer of employee of the United States.

(2) The term of office of a voting member of the panel shall be
3 years for a member appointed before the date of enactment of the
National Sea Grant College Program Act Amendments of 2002, and
4 years for a member appointed or reappointed after the date of en-
actment of the National Sea Grant College Program Act Amend-
ments of 2002. The Director may extend the term of office of a vot-

1Section 8(b)(2) of the National Sea Grant College Program Reauthorization Act of 1998 (P.L.
105-160; 112 Stat. 26) amended this paragraph by striking “and section 3 of the Sea Grant Col-
lege Program Improvement Act of 1976”. The word “College” probably should not have appeared.
The amendment was executed according to the probable intent of Congress.
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ing member of the panel appointed before the date of enactment of
the National Sea Grant College Program Act Amendments of 2002
by up to 1 year. At least once each year, the Secretary shall publish
a notice in the Federal Register soliciting nominations for member-
ship on the panel.

(3) Any individual appointed to a partial or full term may be
reappointed for one addition full term. A voting member may serve
after the date of the expiration of the term of office for which ap-
pointed until his or her successor has taken office.

(4) The panel shall select one voting member to serve as the
Chairman and another voting member to serve as the Vice Chair-
man. The Vice Chairman shall act as Chairman in the absence or
incapacity of the Chairman.

(5) Voting members of the panel shall—

(A)1 receive compensation at a rate established by the
Secretary, not to exceed the maximum daily rate payable
under section 5376 of title 5, United States Code, when ac-
tuz(iilly engaged in the performance of duties for such panel,
an
(B) be reimbursed for actual and reasonable expenses in-

curred in the performance of such duties.

(6) The panel shall meet on a biannual basis and, at any other
time, at the call of the Chairman or upon the request of a majority
of the voting members or of the Director.

(7) The panel may exercise such powers as are reasonably nec-
essary in order to carry out its duties under subsection (b).

SEC. 210. [33 U.S.C. 1129] INTERAGENCY COOPERATION.

Each department, agency, or other instrumentality of the Fed-
eral Government which is engaged in or concerned with, or which
has authority over, matters relating to ocean, coastal, and Great
Lakes resources—

(1) may, upon a written request from the Secretary, make
available, on a reimbursable basis or otherwise any personnel
(with their consent and without prejudice to their position and
rating), service, or facility which the Secretary deems nec-
essary to carry out any provision of this title;

(2) shall, upon a written request from the Secretary, fur-
nish any available data or other information which the Sec-
retary deems necessary to carry out any provision of this title;
and

(3) shall cooperate with the Administration and duly au-
thorized officials thereof.

[Section 211 was repealed by section 5(a) of Public Law 102-186]

SEC. 212. [33 U.S.C. 11311 AUTHORIZATION OF APPROPRIATIONS.
(a) AUTHORIZATION.—
(1) IN GENERAL.—There are authorized to be appropriated
to the Secretary to carry out this title—
(A) $60,000,000 for fiscal year 2003;
(B) $75,000,000 for fiscal year 2004;
(C) $77,500,000 for fiscal year 2005;

1Margin so in law.
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(D) $80,000,000 for fiscal year 2006;

(E) $82,500,000 for fiscal year 2007; and

(F) $85,000,000 for fiscal year 2008.

(2) PRIORITY ACTIVITIES.—In addition to the amounts au-
thorized under paragraph (1), there are authorized to be appro-
priated for each of fiscal years 2003 through 2008—

(A) $5,000,000 for competitive grants for university re-
search on the biology and control of zebra mussels and
other important aquatic nonnative species;

(B) $5,000,000 for competitive grants for university re-
search on oyster diseases, oyster restoration, and oyster-re-
lated human health risks;

(C) $5,000,000 for competitive grants for university re-
search on the biology, prevention, and forecasting of harm-
ful algal blooms, including Pfiesteria piscicida; and

(D) $3,000,000 for competitive grants for fishery exten-
sion activities conducted by sea grant colleges or sea grant
institutes to enhance, and not supplant, existing core pro-
gram funding.

(b) LIMITATIONS.—

(1) ADMINISTRATION.—There may not be used for adminis-
tration of programs under this title in a fiscal year more than
5 percent of the lesser of—

(A) the amount authorized to be appropriated under
this title for the fiscal year; or

(B) the amount appropriated under this title for the
fiscal year.

(2) USE FOR OTHER OFFICES OR PROGRAMS.—Sums appro-
priated under the authority of subsection (a)(2) shall not be
available for administration of this title by the National Sea
Grant Office, for any other Administration or department pro-
gram, or for any other administrative expenses.

(c) DISTRIBUTION OF FUNDS.—In any fiscal year in which the
appropriations made under subsection (a)(1) exceed the amounts
appropriated for fiscal year 2003 for the purposes described in such
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next fiscal year thereafter shall revert to the Secretary. The Sec-
retary shall add that reverted amount to the funds available for
grants under the section for which the reverted amount was
originally made available.
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WHALING CONVENTION ACT OF 1949
[Chapter 653, Approved Aug. 9, 1950, 64 Stat. 421]
[Amended through chapter 653, Aug. 9, 1950]

AN ACT To authorize the regulation of whaling and to give effect to the Inter-
national Convention for the Regulation of Whaling signed at Washington under
date of December 2, 1946, by the United States of America and certain other gov-
ernments, and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. [16 U.S.C. 916 notel That this Act may be cited
as the “Whaling Convention Act of 1949”.

Sec. 2. [16 U.S.C. 916] When used in this Act—

(a) Convention: The word “convention” means the International
Convention for the Regulation of Whaling signed at Washington
under date of December 2, 1946, by the United States of America
and certain other governments.

(b) Commission: The word “Commission” means the Inter-
national Whaling Commission established by article III of the con-
vention.

(¢) United States Commissioner: The words “United States
Commissioner” mean the member of the International Whaling
Commission representing the United States of America appointed
pursuant to article III of the convention and section 3 of this Act.

(d) Person: The word “person” denotes every individual, part-
nership, corporation, and association subject to the jurisdiction of
the United States.

(e) Vessel: The word “vessel” denotes every kind, type, or de-
scription of water craft or contrivance subject to the jurisdiction of
the United States used, or capable of being used, as a means of
transportation.

(f) Factory ship: The words “factory ship” mean a vessel in
which or on which whales are treated or processed, whether wholly
or in part.

(g) Land station: The words “land station” mean a factory on
the land at which whales are treated or processed, whether wholly
or in part.

(h) Whale catcher: The words “whale catcher” mean a vessel
used for the purpose of hunting, killing, taking, towing, holding
onto, or scouting for whales.

(i) Whale products: The words “whale products” mean any un-
processed part of whale and blubber, meat, bones, whale oil, sperm
oil, spermaceti, meal, and baleen.

() Whaling: The word “whaling” means the scouting for, hunt-
ing, killing, taking, towing, holding onto, and flensing of whales,
and the possession, treatment, or processing of whales or of whale
products.
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(k) Regulations of the Commission: The words “regulations of
the Commission” mean the whaling regulations in the schedule an-
nexed to and constituting a part of the convention in their original
form or as modified, revised, or amended by the Commission from
time to time, in pursuance of article V of the convention.

(1) Regulations of the Secretary of the Interior!: The words
“regulations of the Secretary of the Interior!” mean such regula-
tions as may be issued by the Secretary of the Interior 1, from time
to time, in accordance with sections 11 and 12 of this Act.

SEC. 3. [16 U.S.C. 916a] (a) The United States Commissioner
shall be appointed by the President, on the concurrent rec-
ommendations of the Secretary of State and the Secretary of the
Interior!, and shall serve at the pleasure of the President.

(b) The President may appoint a Deputy United States Com-
missioner, on the concurrent recommendations of the Secretary of
State and the Secretary of the Interior . The Deputy United States
Commissioner shall serve at the pleasure of the President and
shall be the principal technical adviser to the United States Com-
missioner, and shall be empowered to perform the duties of the
Commissioner in case of the death, resignation, absence, or illness
of the Commissioner.

(¢) The United States Commissioner and Deputy Commis-
sioner, although officers of the United States Government, shall re-
ceive no compensation for their services.

SEC. 4. [16 U.S.C. 916b] The Secretary of State is authorized,
with the concurrence of the Secretary of the Interiorl, to present
or withdraw any objections on behalf of the United States Govern-
ment to such regulations or amendments of the schedule to the
convention as are adopted by the Commission and submitted to the
United States Government in accordance with article V of the con-
vention. The Secretary of State is further authorized to receive on
behalf of the United States Government reports, requests, rec-
ommendations, and other communications of the Commission, and
ti)1 act thereon either directly or by reference to the appropriate au-
thority.

SEC. 5. [16 U.S.C. 916¢c] (a) It shall be unlawful for any person
subject to the jurisdiction of the United States (1) to engage in
whaling in violation of the convention or of any regulation of the
Commission, or of this Act, or of any regulation of the Secretary of
the Interior?l; (2) to ship, transport, purchase, sell, offer for sale,
import, export, or have in possession any whale or whale products
taken or processed in violation of the convention, or of any regula-
tion of the Commission, or of this Act, or of any regulation of the
Secretary of the Interior 1;2 (3) to fail to make, keep, submit, or fur-
nish any record or report required of him by the convention, or by
any regulation of the Commission, or by any regulation of the Sec-
retary of the Interior !, or to refuse to permit any officer authorized
to enforce the convention, the regulations of the Commission, this
Act, and the regulations of the Secretary of the Interior 1, to inspect
such record or report at any reasonable time.

(b) It shall be unlawful for any person or vessel subject to the
jurisdiction of the United States to do any act prohibited or to fail

1For transfer of functions of the Secretary of the Interior under this Act to the Secretary of
Commerce, see Reorganization Plan No. 4 of 1970 (5 U.S.C. App.).
2So0 in law. Probably should be “; or (3)”.
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to do any act required by the convention, or by this Act, or by any
regulation adopted by the Commission, or by any regulation of the
Secretary of the Interior !.

SEC. 6. [16 U.S.C. 916d] (a) No person shall engage in whaling
without first having obtained an appropriate license or scientific
permit. Such licenses shall be issued by the Secretary of the Inte-
rior! or such officer of the Department of the Interior as may be
designated by him: Provided, That the Secretary, in his discretion
and by appropriate regulation, may waive the payment of any li-
cense fee or the requirement that a license first be obtained, in con-
nection with the salvage of any “Dauhval” or unclaimed dead whale
found floating or stranded.

(b) The following licenses and fees shall be required for each
calendar year or any fraction thereof and shall be nontransferable
except under such conditions as may be prescribed by the Sec-
retary:

(1) Land-station license for primary processing of whales, $250.

(2) Land-station license for secondary processing of parts of
whales delivered to it by a land station licensed as a primary proc-
essor, $100.

(3) Factory-ship license for primary processing of whales deliv-
ered by whale catchers, $250.

(4) License for any vessel used exclusively for transporting
whale products from a factory ship to a port during the whaling
season, $100.

(5) Whale-catcher license, $100.

(c) All moneys derived from the issuance of whaling licenses
shall be covered into the Treasury of the United States, and no li-
cense fee shall be refunded by reason of the failure of any person
to whom a license has been issued to utilize the facility in whaling
for which such license was issued.

(d) Any person, in making application for a license to operate
a whale catcher, must furnish evidence or affidavit satisfactory to
the Secretary of the Interior! that, in addition to conforming to
other applicable laws and regulations, (1) the whale catcher is ade-
quately equipped and competently manned to engage in whaling in
accordance with the provisions of the convention, the regulations of
the Commission, and the regulations of the Secretary of the Inte-
riorl; (2) gunners and crews will be compensated on some basis
that does not depend primarily on the number of whales taken; and
(3) no bonus or other partial remuneration with relation to the
number of whales taken shall be paid to gunners and crews in re-
spect of the taking of any whales, the taking of which is prohibited.

(e) Any person, in making application for a license to operate
a land station or a factory ship must furnish evidence or affidavits
to the satisfaction of the Secretary of the Interior 1 that, in addition
to conforming to other applicable laws and regulations, such land
station or factory ship is adequately equipped to comply with provi-
sions of the convention, of the regulations of the Commission, and
of the regulations of the Secretary of the Interior! with respect to
the processing of whales or the manufacture of whale products.

Sec. 7. [16 U.S.C. 916el Any person who fails to make, keep,
or furnish any catch return, statistical record, or any report that

1See footnote 1 to section 2(1).



Sec. 8 WHALING CONVENTION ACT OF 1949 156

may be required by the convention, or by any regulation of the
Commission, or by this Act, or by a regulation of the Secretary of
the Interior!, or any person who furnishes a false return, record,
or report, upon conviction, shall be subject to such fine as may be
imposed by the court not to exceed $500, and shall in addition be
prohibited from whaling, processing, or possessing whales and
whale products from the date of conviction until such time as any
delinquent return, record, or report shall have been submitted or
any false return, record, or report shall have been replaced by a
duly certified correct and true return, record, or report to the satis-
faction of the court. The penalties imposed by section 8 of this Act
shall not be invoked for failure to comply with requirements re-
specting returns, records, and reports.

Sec. 8. [16 U.S.C. 916f] Except as to violations defined in
clause 3 of subsection (a) of section (5) of this Act, any person vio-
lating any provision of the convention, or of any regulation of the
Commission, or of this Act, or of any regulation of the Secretary of
the Interior ! upon conviction, shall be fined not more than $10,000
or be imprisoned not more than one year, or both. In addition the
court may prohibit such person from whaling for such period of
time as it may determine, and may order forfeited, in whole or in
part, the whales taken by such person in whaling during the sea-
son, or the whale products derived therefrom or the monetary value
thereof. Such forfeited whales or whale products shall be disposed
of in accordance with the direction of the court.

SeEc. 9. [16 U.S.C. 916g] (a) Any duly authorized enforcement
officer or employee of the Fish and Wildlife Service of the Depart-
ment of the Interior; any Coast Guard officer; any United States
marshal or deputy United States marshal; any customs officer; and
any other person authorized to enforce the provisions of the con-
vention, the regulations of the Commission, this Act, and the regu-
lations of the Secretary of the Interior !, shall have power, without
warrant or other process but subject to the provisions of the con-
vention, to arrest any person subject to the jurisdiction of the
United States committing in his presence or view a violation of the
convention or of this Act, or of the regulations of the Commission,
or of the regulations of the Secretary of the Interior! and to take
such person immediately for examination before a justice or judge
or any other official designated in section 3041 of title 18 of the
United States Code; and shall have power, without warrant or
other process, to search any vessel subject to the jurisdiction of the
United States or land station when he has reasonable cause to be-
lieve that such vessel or land station is engaged in whaling in vio-
lation of the provisions of the convention of this Act, or the regula-
tions of the Commission, or the regulations of the Secretary of the
Interiorl. Any person authorized to enforce the provisions of the
convention, this Act, the regulations of the Commission, or the reg-
ulations of the Secretary of the Interior! shall have power to exe-
cute any warrant or process issued by an officer or court of com-
petent jurisdiction for the enforcement of this Act, and shall have
power with a search warrant to search any vessel, person, or place
at any time. The judges of the United States district courts and the
United States commissioners may, within their respective jurisdic-

1See footnote 1 to section 2(1).
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tions, upon proper oath or affirmation showing probable cause,
issue warrants in all such cases. Subject to the provisions of the
convention, any person authorized to enforce the convention, this
Act, the regulations of the Commission, and the regulations of the
Secretary of the Interior! may seize, whenever and wherever law-
fully found, all whales or whale products taken, processed, or pos-
sessed contrary to the provisions of the convention, of this Act, of
the regulations of the Commission, or of the regulations of the Sec-
retary of the Interior 1.

Any property so seized shall not be disposed of except pursuant
to the order of a court of competent jurisdiction or the provisions
of subsection (b) of this section, or, if perishable, in the manner
prescribed by regulations of the Secretary of the Interior 1.

(b) Notwithstanding the provisions of section 2464 of title 28
of the United States Code, when a warrant of arrest or other proc-
ess in rem is issued in any cause under this section, the marshal
or other officer shall stay the execution of such process, or dis-
charge any property seized if the process has been levied, on receiv-
ing from the claimant of the property a bond or stipulation for dou-
ble the value of the property with sufficient surety to be approved
by a judge of the district court having jurisdiction, conditioned to
deliver the property seized, if condemned, without impairment in
value or, in the discretion of the court, to pay its equivalent value
in money or otherwise to answer the decree of the court in such
cause. Such bond or stipulation shall be returned to the court and
judgment thereon against both the principal and sureties may be
recovered in event of any breach of the conditions thereof as deter-
mined by the court.

Sec. 10. [16 U.S.C. 916h] (a) In order to avoid duplication in
scientific and other programs, the Secretary of State, with the con-
currence of the agency, institution, or organization concerned, may
direct the United States Commissioner to arrange for the coopera-
tion of agencies of the United States Government, and of State and
private institutions and organizations in carrying out the provi-
sions of article IV of the convention.

(b) All agencies of the Federal Government are authorized, on
request of the Commission, to cooperate in the conduct of scientific
and other programs, or to furnish facilities and personnel for the
purpose of assisting the Commission in the performance of its du-
ties as prescribed by the convention.

SeEc. 11. [16 U.S.C. 916i] Nothing contained in this Act shall
prevent the taking of whales and the conducting of biological ex-
periments at any time for purposes of scientific investigation in ac-
cordance with scientific permits and regulations issued by the Sec-
retary of the Interior?! or shall prevent the Commission from dis-
charging its duties as prescribed by the convention.

SEcC. 12. [16 U.S.C. 916j] (a) The Secretary of the Interior? is
authorized and directed to administer and enforce all of the provi-
sions of this Act and regulations issued pursuant thereto and all
of the provisions of the convention and of the regulations of the
Commission, except to the extent otherwise provided for in this
Act, in the convention, or in the regulations of the Commission. In
carrying out such functions he is authorized to adopt such regula-

1See footnote 1 to section 2(1).
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tions as may be necessary to carry out the purposes and objectives
of the convention, the regulations of the Commission, this Act, and
with the concurrence of the Secretary of State, to cooperate with
the duly authorized officials of the government of any party to the
convention.

(b) Enforcement activities under the provisions of this Act re-
lating to vessels engaged in whaling and subject to the jurisdiction
of the United States primarily shall be the responsibility of the
Secretary of the Treasury in cooperation with the Secretary of the
Interior 1.

(c) The Secretary of the Interior! may authorize officers and
employees of the coastal States of the United States to enforce the
provisions of the convention, or of the regulations of the Commis-
sion, or of this Act, or of the regulations of the Secretary of the In-
terior 1. When so authorized such officers and employees may func-
tion as Federal law-enforcement officers for the purposes of this
Act.

SeEc. 13. [16 U.S.C. 916k] Regulations of the Commission ap-
proved and effective in accordance with section 4 of this Act and
article V of the convention shall be submitted for appropriate ac-
tion or publication in the Federal Register by the Secretary of the
Interior ! and shall become effective with respect to all persons and
vessels subject to the jurisdiction of the United States in accordention shaiec jurisdiction of th

1See footnote 1 to section 2(1).
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SEC. 16. [16 U.S.C. 916n] The Whaling Treaty Act of May 1,
1936 (49 Stat. 1246; 16 U.S.C. 901-915), is hereby repealed and the
Secretary of the Interior! is authorized to refund any part of a li-
cense fee paid under said Act that is in excess of the license fee
required under this Act.

1See footnote 1 to section 2(1).






FUR SEAL ACT OF 1966

161






FUR SEAL ACT OF 19661
[Public Law 89-702, Approved Nov. 2, 1966, 80 Stat. 1091]
[Amended through Public Law 106-562, Dec. 23, 2000]

AN ACT To protect and conserve the North Pacific fur seals, to provide for the
administration of the Pribilof Islands, to conserve the fur seals and other wildlife
on the Pribilof Islands, and to protect sea otters on the high seas.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled,

SECTION 1. [16 U.S.C. 1151 note] This Act may be cited as the
“Fur Seal Act of 1966”.

TITLE I—FUR SEAL MANAGEMENT

SeEc. 101. [16 U.S.C. 1151] (a) “Commission” means the North
Pacific Fur Seal Commission established pursuant to article V of
the Convention.

(b) “Convention” means the Interim Convention on the Con-
servation of North Pacific Fur Seals signed at Washington on Feb-
ruary 9, 1957, as amended by the protocol signed in Washington
on October 8, 1963; by the exchange of notes among the party gov-
ernments which became effective on September 3, 1969; by the pro-
tocol signed in Washington on May 7, 1976; and by the protocol
signed in Washington on October 14, 1980, by the parties.

(c) “Cure” or “curing” means the performance of those post-har-
vest activities traditionally performed on the Pribilof Islands, in-
cluding cooling, washing, removal of blubber, soaking in brine,
draining, treating with salt or boric acid, and packing in containers
for shipment of fur seal skins.

(d) “Fur Seal” means the North Pacific Fur Seal, Callorhinus
Ursinus.

(e) “Import” means to land on, bring into, or introduce into, or
attempt to land on, bring into, or introduce into, any place subject
to the jurisdiction of the United States, whether or not such land-
ing, bringing, or introduction constitutes an importation within the
meaning of the customs laws of the United States.

(f)2 “Natives of the Pribilof Islands” means any Aleuts who are
permanent residents of the Pribilof Islands, or any organization or
entity representing such natives.

1Similar provisions relating to the Pribilof Islands, including amendments made to this Act,
were enacted by section 144(e) of the Miscellaneous Appropriations Act, 2001 (P.L. 106-554; ap-
proved Dec. 21, 2000; 114 Stat. 2763A—244) and the Pribilof Islands Transition Act (P.L. 106—
652; approved Dec. 23, 2000; 114 Stat. 2794).

2 Effective upon the date on which the Agreement between the United States and the Union
of Soviet Socialist Republics on the Maritime Boundary, signed June 1, 1990, enters into force
for the United States, section 303 of Public Law 102-251 amends section 101 by redesignating
subsections (f)—(m) as subsections (g)—(n) and inserts a new subsection (f) as follows:

Continued
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(g) “North Pacific Ocean” means the waters of the Pacific
Ocean north of the thirtieth parallel of north latitude, including the
Bering, Okhotsk, and Japan Seas.

(h) “Party” or “parties” means the United States of America,
Canada, Japan, and Russia (except that as used in subsection (b)
of this section, “party” and “parties” refer to the Union of Soviet
Socialist Republics).

(1) “Person” means any individual, partnership, corporation,
trust, association or any other private entity, or any officer, em-
ployee, agent, department, or instrumentality of the Federal Gov-
ernment, of any State or political subdivision thereof, or of any for-
eign government.

() “Pribilof Islands” means the islands of Saint Paul and Saint
George, Walrus and Otter Islands, and Sea Lion Rock.

(k) “Sealing” means the taking of fur seals.

(1) “Secretary” means the Secretary of Commerce.

(m) “Take” or “taking” means to harass, hunt, capture, or kill,
or attempt to harass, hunt, capture, or kill.

Sec. 102. [16 U.S.C. 1152] It is unlawful, except as provided
in this Act or by regulation of the Secretary, for any person or ves-
sel subject to the jurisdiction of the United States to engage in the
taking of fur seals in the North Pacific Ocean or on lands or waters
under the jurisdiction of the United States, or to use any port or
harbor or other place under the jurisdiction of the United States
for any purpose connected in any way with such taking, or for any
person to transport, import, offer for sale, or possess at any port
or place or on any vessel, subject to the jurisdiction of the United
States, fur seals or the parts thereof, including, but not limited to,
raw, dressed, or dyed fur seal skins, taken contrary to the provi-
sions of this Act or the Convention, or for any person subject to the
jurisdiction of the United States to refuse to permit, except within
the Exclusive Economic Zone of the United States, a duly author-
ized official of Canada, Japan, or Russia to board and search any
vessel which is outfitted for the harvesting of living marine re-
sources and which is subject to the jurisdiction of the United States
to determine whether such vessel is engaged in sealing contrary to
the provisions of said Convention.

SEc. 103. [16 U.S.C. 1153] (a) Indians, Aleuts, and Eskimos
who dwell on the coasts of the North Pacific Ocean are permitted
to take fur seals and dispose of their skins after the skins have
been officially marked and certified by a person authorized by the
Secretary: Provided, That the seals are taken for subsistence uses
as defined in section 109(f)(2) of the Marine Mammal Protection
Act of 1972, as amended (16 U.S.C. 1379), and only in canoes not
transported by or used in connection with other vessels, and pro-
pelled entirely by oars, paddles, or sails, and manned by not more
than five persons each, in the way hitherto practiced and without
the use of firearms. This authority shall not apply to Indians,
Aleuts, and Eskimos while they are employed by any person for the

“(f) ‘Jurisdiction of the United States’ includes jurisdiction over the areas referred to as east-
ern special areas in Article 3(1) of the Agreement between the United States of America and
the Union of Soviet Socialist Republics on the Maritime Boundary, signed June 1, 1990; in par-
ticular, those areas east of the maritime boundary, as defined in that Agreement, that lie within
200 nautical miles of the baselines from which the breadth of the territorial sea of Russia is
measured but beyond 200 nautical miles of the baselines from which the breadth of the terri-
torial sea of the United States is measured.”.
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purpose of taking fur seals or are under contract to deliver the
skins to any person.

(b) Indians, Aleuts, and Eskimos who live on the Pribilof Is-
lands are authorized to take fur seals for subsistence purposes as
defined in section 109(f)(2) of the Marine Mammal Protection Act
of 1972, as amended (16 U.S.C. 1379), under such conditions as rec-
ommended by the Commission and accepted by the Secretary of
State pursuant to regulations promulgated by the Secretary.

SEC. 104. [16 U.S.C. 1154] The Secretary shall (1) conduct
such scientific research and investigations on the fur seal resources
of the North Pacific Ocean as he deems necessary to carry out the
obligations of the United States under the Convention, and (2) per-
mit, subject to such terms and conditions as he deems desirable,
the taking, transportation, importation, exportation, or possession
of fur seals or their parts for educational, scientific, or exhibition
purposes.

SEc. 105. [16 U.S.C. 1155] (a) The Secretary shall prescribe
such regulations with respect to the taking of fur seals on the
Pribilof Islands and on lands subject to the jurisdiction of the
United States as he deems necessary and appropriate for the con-
servation, management, and protection of the fur seal population,
and to dispose of any fur seals seized or forfeited pursuant to this
Act, and to carry out the provisions of the Convention, and shall
deliver to authorized agents of the parties such fur seal skins as
the parties are entitled to under the Convention.

(b) The Secretary is authorized to enter into agreements with
any public or private agency or person for the purpose of carrying
out the provisions of the Convention and of this title, including but
not limited to the taking of fur seals on the Pribilof Islands, and
the curing and marketing of the sealskins and other seal parts, and
may retain the proceeds therefrom.

(c) The Secretary shall give preference to the village corpora-
tions of Saint Paul and Saint George Islands established pursuant
to section 8 of the Alaska Native Claims Settlement Act (Public
Law 92-203) for the taking of fur seals on the village corporations’
respective islands, and the curing and marketing of the sealskins
and other seal parts, and may retain the proceeds therefrom. Any
proceeds therefrom will be deposited in a separate fund in the
Treasury and will be available to the Secretary, subject to appro-
priations, for the purpose of this section. All seal harvests will be
financed, to the extent possible, from proceeds collected in pre-
ceding years or unsold assets retained from harvests conducted in
preceding years. In the event that such assets and proceeds are in-
sufficient, as determined by the Secretary, to finance the seal har-
vest in accordance with the requirements of the Convention, there
are authorized to be appropriated to the Secretary for fiscal year
1984, and for fiscal year 1985 and beyond if the Convention is ex-
tended by protocol signed by the parties and made effective as to
the United States, such sums as may be necessary to carry out the
harvest and curing on the Pribilof Islands. Such amounts as are de-
termined by the Secretary to exceed amounts required to carry out
this section shall be transferred to the General Fund of the Treas-
ury.
SEc. 106. [16 U.S.C. 11561 (a) Any person authorized to en-
force the provisions of this Act who has reasonable cause to believe
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that any vessel outfitted for the harvesting of living marine re-
sources and subject to the jurisdiction of any of the parties to the
Convention is violating the provisions of article III of the Conven-
tion may, except within the areas in which another State exercises
fisheries jurisdiction, board and search such vessel. Such person
shall carry a special certificate of identification issued by the Sec-
retary or Secretary of the department in which the Coast Guard is
operating which shall be in English, Japanese, and Russian and
which shall be exhibited to the master of the vessel upon request.

(b) If, after boarding and searching such vessel, such person
continues to have reasonable cause to believe that such vessel, or
any person onboard, is violating said article, he may seize such ves-
sel or arrest such person, or both. The Secretary of State shall, as
soon as practicable, notify the party having jurisdiction over the
vessel or person of such seizure or arrest.

The Secretary or the Secretary of the department in which the
Coast Guard is operating, upon request of the Secretary of State,
shall deliver the seized vessel or arrested person, or both, as
promptly as practicable to the authorized officials of said party:
Provided, That whenever said party cannot immediately accept
such delivery, the Secretary or the Secretary of the department in
which the Coast Guard is operating may, upon the request of the
Secretary of State, keep the vessel or person in custody within the
United States.

(c) At the request of said party, the Secretary or the Secretary
of the department in which the Coast Guard is operating, shall di-
rect the person authorized to enforce the provisions of this Act to
attend the trial as a witness in any case arising under said article
or give testimony by deposition, and shall produce such records and
files or copies thereof as may be necessary to establish the offense.

SeEc. 107. [16 U.S.C. 1157] The President shall appoint to the
Commission a United States Commissioner who shall serve at the
pleasure of the President. The President may appoint one Native
from each of the two inhabited Pribilof Islands to serve as Advisors
to the Commissioner and as liaisons between the Commissioner
and the Natives of the Pribilof Islands. The President may also ap-
point other interested parties as Advisors to the Commissioner.
Such Advisors shall serve at the pleasure of the President. The
President may also appoint a Deputy United States Commissioner
who shall serve at the pleasure of the President. The Deputy Com-
missioner shall be the principal adviser of the Commissioner, and
shall perform the duties of the Commissioner in the case of his
death, resignation, absence, or illness. The Commissioner, the Dep-
uty Commissioner, and the Advisors shall receive no compensation
for their services. The Commissioners may be paid travall ex-
penses and per diem in lieu of subsistence at the rates authorized
by section 5 of the Administrative Expense Act of 1946 when en-
gaged in the performance of their duties.

SEc. 108. [16 U.S.C. 1158] The Secretary of State, with the
concurrence of the Secretary, is authorized to accept or reject, on
behalf of the United States, recommendations made by the Com-
mission pursuant to article V of the Convention.

1So0 in law. Probably should be “travel”.
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SEC. 109. [16 U.S.C. 11591 The head of any Federal agency is
authorized to consult with and provide technical assistance to the
Secretary or the Commission whenever such assistance is needed
and reasonably can be furnished in carrying out the provisions of
this title. Any Federal agency furnishing assistance hereunder may
expend its own funds for such purposes, with or without reimburse-
ment.

TITLE II—ADMINISTRATION OF THE PRIBILOF ISLANDS

SEC. 201. [16 U.S.C. 11611 The Secretary shall administer the
fur seal rookeries and other Federal real and personal property on
the Pribilof Islands, with the exception of lands purchased by the
U.S. Fish and Wildlife Service under section 1417 of the Alaska
National Interest Lands Conservation Act (Public Law 96-487) or
acquired or purchased by any other authority after enactment of
the Fur Seal Act Amendments of 1983 and, in consultation with
the Secretary of the Interior, shall ensure that activities on such
property are consistent with the purposes of conserving, managing,
and protecting the North Pacific fur seals and other wildlife and for
other purposes consistent with that primary purpose.

SEC. 202. [16 U.S.C. 1162] In carrying out the provisions of
this title, the Secretary is authorized—

(1) to operate, maintain, and repair such Government-
owned property, both real and personal, and other facilities
held by the Secretary on the Pribilof Islands as may be nec-
essary; and

(2) to provide the employees of the Department of Com-
merce and other Federal agencies and their dependents, at rea-
sonable rates to be determined by the Secretary, with such fa-
cilities, services, and equipment as he deems necessary, includ-
ing, but not limited to, food, fuel, shelter, and transportation.
SEC. 203. [16 U.S.C. 1163] The State of Alaska will be respon-

sible for meeting the educational needs of the citizens of the
Pribilof Islands.

SEc. 204. [16 U.S.C. 1164] The Secretary of Health and
Human Services shall provide medical and dental care to the Na-
tives of the Pribilof Islands with or without reimbursement, as pro-
vided by other law. He is authorized to provide such care to Fed-
eral employees and their dependents and tourists and other per-
sons in the Pribilof Islands at reasonable rates to be determined by
him. He may purchase, lease, construct, operate, and maintain
such facilities, supplies, and equipment as he deems necessary to
carry out the provisions of this section; and the costs of such items,
including medical and dental care, shall be charged to the budget
of the Secretary of Health and Human Services. Nothing in this
Act shall be construed as superseding or limiting the authority and
responsibility of the Secretary of Health and Human Services
under the Act of August 5, 1954, as amended, or any other law
with respect to medical and dental care of natives or other persons
in the Pribilof Islands.
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SEc. 205.1 [16 U.S.C. 1165] (a) Any provision of law relating
to the transfer and disposal of Federal property to the contrary not-
withstanding, the Secretary, after consultation with the Secretary
of the department in which the Coast Guard is operating, is au-
thorized to bargain, grant, sell or otherwise convey, on such terms
as he deems to be in the best interests of the United States and
in furtherance of the purposes of this Act, any and all right, title,
and interest of the United States in and to the property, both real
and personal, held by the Secretary on the Pribilof Islands: Pro-
vided, That such property is specified in a document entitled
“Transfer of Property on the Pribilof Islands: Descriptions, Terms
and Conditions,” which is submitted to the Congress on or before
October 31, 1983.

(b) The property transfer document described in subsection (a)
shall include, but need not be limited to—

(1) a description of each conveyance;

(2) the terms to be imposed on each conveyance;

(3) designation of the recipient of each conveyance;

(4) a statement noting acceptance of each conveyance, in-
cluding the terms, if any, under which it is accepted; and

(5) an identification of all Federal property to be retained
by the Federal Government on the Pribilof Islands to meet its
responsibilities as described in this Act and under the Conven-
tion.

(c) Not later than 3 months after the date of the enactment of
the Pribilof Islands Transition Act, the Secretary shall submit to
the Committee on Commerce, Science, and Transportation of the
Senate and the Committee on Resources of the House of Represent-
atives a report that includes—

(1) a description of all property specified in the document
referred to in subsection (a) that has been conveyed under that
subsection;

(2) a description of all Federal property specified in the
document referred to in subsection (a) that is going to be con-
veyed under that subsection; and

(3) an identification of all Federal property on the Pribilof
Islands that will be retained by the Federal Government to
meet its responsibilities under this Act, the Convention, and
any other applicable law.

(d) A Memorandum of Understanding shall be entered into by
the Secretary, a representative of the local governmental authority
on each Island, the trustee or trustees, and the appropriate officer
of the State of Alaska setting forth the respective responsibilities
of the Federal Government, the Trust, and the State regarding—

(1) application of Federal retirement benefits, severance
pay, and insurance benefits with respect to Natives of the
Pribilof Islands;

1Section 144(e)(5)(C) of the Miscellaneous Appropriations Act, 2001 (114 Stat. 2763A-247)
provides as follows:

(C) Effective on the date on which the Secretary of Commerce makes the certification de-
scribed in subparagraph (b)(2), the following provisions are repealed:
(i) Section 205 of the Fur Seal Act of 1966 (16 U.S.C. 1165).
(ii) Section 3 of Public Law 104-91 (16 U.S.C. 1165 note).
The reference to “subparagraph (b)(2)” probably was intended to be to “subparagraph (B)(ii)”.
Compare to section 105(c) of Public Law 106-562 (114 Stat. 2798).
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(2) funding to be allocated by the State of Alaska for the
fon(sitruction of boat harbors on St. Paul and St. George Is-
ands;

(3) assumption of the State of Alaska of traditional State
responsibilities for facilities and services on such islands in ac-
cordance with applicable laws and regulations;

(4) preservation of wildlife resources within the Secretary’s
jurisdiction;

(5) continued activities relating to the implementation of
the Convention;

(6) oversight of the operation of the Trust, established by
section 206(a) to further progress toward creation of a stable,
diversified, and enduring economy not dependent on commer-
cial fur sealing;

(7) the cooperation of government agencies, rendered
through existing programs, in assisting with an orderly transi-
tion from Federal management and the creation of a private
enterprise economy on the Pribilof Islands as described in this
Act; and

(8) such other matters as may be necessary and appro-
priate for carrying out the purposes of the Act, including the
assumption of responsibilities to ensure an orderly transition
from Federal management of the Pribilof Islands.

The Memorandum shall be submitted to Congress on or before Oc-
tober 31, 1983.

(e) The grant, sale, transfer or conveyance of any real or per-
sonal property pursuant to this section shall not be subject to any
form of Federal, State or local taxation. The basis for computing
gain or loss on subsequent sale or disposition of such real or per-
sonal property for purposes of any Federal, State, or local tax im-
posed on, or measured by revenue shall be the fair market value
of such real or personal property at the time of receipt.

(f) In carrying out the purposes of this Act, the Secretary is au-
thorized to enter into agreements, including but not limited to land
exchange agreements with other Departments and Agencies of both
the State and Federal Governments, and with third parties, not-
withstanding any provision of law relating to the transfer and dis-
posal of Federal property to the contrary; except that the authority
of the Secretary of the Interior regarding exchanges involving lands
in the National Wildlife Refuge System on the date of enactment
of the Fur Seal Act Amendments of 1983 is not affected by this sec-
tion.

SEC. 206. [16 U.S.C. 11661 (a)(1) Subject to the availability of
appropriations, the Secretary shall provide financial assistance to
any city government, village corporation, or tribal council of St.
George, Alaska, or St. Paul, Alaska.

(2) Notwithstanding any other provision of law relating to
matching funds, funds provided by the Secretary as assistance
under this subsection may be used by the entity as non-Federal
matching funds under any Federal program that requires such
matching funds.

(3) The Secretary may not use financial assistance authorized
by this Act—

(A) to settle any debt owed to the United States;

(B) for administrative or overhead expenses; or
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(C) for contributions sought or required from any person
for costs or fees to clean up any matter that was caused or con-
tributed to by such person on or after March 15, 2000.

(4) In providing assistance under this subsection the Secretary
shall transfer any funds appropriated to carry out this section to
the Secretary of the Interior, who shall obligate such funds through
instruments and procedures that are equivalent to the instruments
and procedures required to be used by the Bureau of Indian Affairs
pursuant to title IV of the Indian Self-Determination and Edu-
cation Assistance Act (25 U.S.C. 450 et seq.).

(5) In any fiscal year for which less than all of the funds au-
thorized under subsection (¢)(1) are appropriated, such funds shall
be distributed under this subsection on a pro rata basis among the
entities referred to in subsection (c)(1) in the same proportions in
which amounts are authorized by that subsection for grants to
those entities.

(b)(1) Subject to the availability of appropriations, the Sec-
retary shall provide assistance to the State of Alaska for designing,
locating, constructing, redeveloping, permitting, or certifying solid
waste management facilities on the Pribilof Islands to be operated
under permits issued to the City of St. George and the City of St.
Paul, Alaska, by the State of Alaska under section 46.03.100 of the
Alaska Statutes.

(2) The Secretary shall transfer any appropriations received
under paragraph (1) to the State of Alaska for the benefit of rural
and Native villages in Alaska for obligation under section 303 of
Public Law 104-182, except that subsection (b) of that section shall
not apply to those funds.

(3) In order to be eligible to receive financial assistance under
this subsection, not later than 180 days after the date of enactment
of this paragraph, each of the Cities of St. Paul and St. George
shall enter into a written agreement with the State of Alaska
under which such City shall identify by its legal boundaries the
tract or tracts of land that such City has selected as the site for
its solid waste management facility and any supporting infrastruc-
ture.

(c) There are authorized to be appropriated to the Secretary for
fiscal years 2001, 2002, 2003, 2004, and 2005—

(1) for assistance under subsection (a) a total not to
exceed—

(A) $9,000,000, for grants to the City of St. Paul;

(B) $6,300,000, for grants to the Tanadgusix Corpora-
tion;

(C) $1,500,000, for grants to the St. Paul Tribal Coun-
cil;

(D) $6,000,000, for grants to the City of St. George;

(E) $4,200,000, for grants to the St. George Tanaq

Corporation; and

(F) $1,000,000, for grants to the St. George Tribal

Council; and

(2) for assistance under subsection (b), for fiscal years
2001, 2002, 2003, 2004, and 2005 a total not to exceed—

(A) $6,500,000 for the City of St. Paul; and
(B) $3,500,000 for the City of St. George.
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(d) None of the funds authorized by this section may be avail-
able for any activity a purpose of which is to influence legislation
pending before the Congress, except that this subsection shall not
prevent officers or employees of the United States or of its depart-
ments, agencies, or commissions from communicating to Members
of Congress, through proper channels, requests for legislation or
appropriations that they consider necessary for the efficient con-
duct of public business.

(e) Neither the United States nor any of its agencies, officers,
or employees shall have any liability under this Act or any other
law associated with or resulting from the designing, locating, con-
tracting for, redeveloping, permitting, certifying, operating, or
maintaining any solid waste management facility on the Pribilof Is-
lands as a consequence of—

(1) having provided assistance to the State of Alaska under
subsection (b); or
(2) providing funds for, or planning, constructing, or oper-
ating, any interim solid waste management facilities that may
be required by the State of Alaska before permanent solid
waste management facilities constructed with assistance pro-
vided under subsection (b) are complete and operational.
In addition, there are authorized to be appropriated to the Sec-
retary $3,200,000 for fiscal year 1989 and $1,800,000 for fiscal year
1990 to be used for the purpose of funding the Saint Paul Island
Trust, as established pursuant to subsection (a)(1) of this section,
and $3,700,000 for fiscal year 1990 to be used for the purpose of
funding the Saint George Trust, as established pursuant to sub-
section (a)(1).

(f) Each entity which receives assistance authorized under sub-
section (c) shall submit an audited statement listing the expendi-
ture of that assistance to the Committee on Appropriations and the
Committee on Resources of the House of Representatives and the
Committee on Appropriations and the Committee on Commerce,
Science, and Transportation of the Senate, on the last day of fiscal
years 2002, 2004, and 2006.

(g) Amounts authorized under subsection (c) are intended by
Congress to be provided in addition to the base funding appro-
priated to the National Oceanic and Atmospheric Administration in
fiscal year 2000.

Sec. 207. [16 U.S.C. 1167] The Secretary is authorized to
enter into agreements or contracts or leases with, or to issue per-
mits to, any public or private agency or person for carrying out the
provisions of the Convention or this Act.

SEc. 208. [16 U.S.C. 1168] (a) Service by natives of the
Pribilof Islands engaged in the taking and curing of fur seal skins
and other activities in connection with the administration of such
islands prior to January 1, 1950, as determined by the Secretary
based on records available to him, shall be considered for purposes
of credit under the Civil Service Retirement Act, as amended, as
civilian service performed by an employee, as defined in said Act.

(b) The annuity of any person or the annuity of the survivor
of any person who shall have performed service described in sub-
section (a) of this section, and who, prior to November 2, 1966, died
or shall have been retired on annuity payable from the civil service
retirement and disability fund, shall, upon application filed by the
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annuitant within one year after November 2, 1966, be adjusted, ef-
fective as of the first day of the month immediately following No-
vember 2, 1966, so that the amount of the annuity shall be the
same as if such subsection had been in effect at the time of such
person’s retirement or death.

(¢) In no case shall credit for the service described in sub-
section (a) of this section entitle a person to the benefits of section
11(h) of the Civil Service Retirement Act.

(d) Notwithstanding any other provisions of this Act or any
other law, benefits under the Civil Service Retirement Act made
available by reason of the provisions of this section shall be paid
from the civil service retirement and disability fund subject to re-
imbursement to such fund from the Operations, Research, and Fa-
cilities Account of the National Oceanic and Atmospheric Adminis-
tration in the Department of Commerce, for the purpose of compen-
sating said retirement fund for the cost, as determined by the Civil
Service Commission during each fiscal year, of benefits provided by
this section.

[SEC. 209. Made amendments to chapter 83 of title 5, United
States Code.]

[SEc. 210. (a) Made an amendment to section 105(e) of Public
Law 93-638.1

(b) [25 U.S.C. 450i note] Notwithstanding any other provision
of Law, any Native of the Pribilof Islands employed by the Federal
government! on October 28, 1983, shall be deemed to have been
covered under chapters 81, 83, 85 and 87 of title 5, United States
Code, on such date for the purposes of determining eligibility for
continuity of benefits under section 105(e) of the Act of January 4,
1975 (Public Law 93—638), known as the Indian Self-Determination
and Education Assistance Act.

SEC. 211. [16 U.S.C. 1169] The Secretary is authorized to pre-
scribe such regulations as he deems necessary to carry out the pro-
visions of this title.

SEc. 212. [16 U.S.C. 1169a] (a)(1)2 An annuity or survivor an-
nuity based on the service of an employee or Member who per-
formed service described in the second paragraph (13) of subsection
(b) or subsection (1)(1)(C) of section 8332 of title 5, United States
Code, as added by subsections (b) and (e), respectively, of section
209 of this Act, shall, upon application to the Office of Personnel
Management, be recomputed in accordance with the second para-
graph (13) of subsection (b) and subsection (1), respectively, of such
section 8332, regardless of whether the employee or Member retires
before, on, or after the effective date of this paragraph.

(2) Any recomputation of annuity under paragraph (1) of this
subsection shall apply with respect to months beginning more than
30 days after the date on which application for such recomputation
is received by the Office.

SEc. 212.3 [16 U.S.C. 1169b] Notwithstanding any other law
to the contrary, the Secretary of Commerce shall, to the maximum
extent practicable, carry out activities under subsection (a)4 and

1So in law. Probably should be “Government”.

280 in law. This section was enacted without enacting a subsection (b).

3The second section 212 resulted from the amendment made by section 144(e)(6)(A)(ii) of the
Miscellaneous Appropriations Act, 2001 (114 Stat. 2763A—248).

4So in law. There is no subsection (a).
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fulfill other obligations under Federal and State law relating to the
Pribilof Islands, through grants or other agreements with local en-
tities and residents of the Pribilof Islands, unless specialized skills
are needed for an activity, and the Secretary specifies in writing
that such skills are not available through local entities and resi-
dents of the Pribilof Islands.

TITLE III—ENFORCEMENT

SEc. 301. [16 U.S.C. 1171] (a) Every vessel subject to the ju-
risdiction of the United States that is employed in any manner in
connection with a violation of the provision of this Act, including
its tackle, apparel, furniture, appurtenances, cargo, and stores
shall be subject to forfeiture; and all fur seals, or parts thereof,
taken or retained in violation of this Act, or the monetary value
thereof, shall be forfeited.

(b) All provisions of law relating to the seizure, summary and
judicial forfeiture, and condemnation of a vessel, including its tack-
le, apparel, furniture, appurtenances, cargo, and stores for violation
of the customs laws, the disposition of such vessel, including its
tackle, apparel, furniture, appurtenances, cargo, and stores or the
proceeds from the sale thereof, and the remission or mitigation of
such forfeitures shall apply to seizures and forfeitures incurred, or
alleged to have been incurred, under the provisions of this Act, in-
sofar as such provisions of law are applicable and not inconsistent
with the provisions of this Act.

SEc. 302. [16 U.S.C. 1172] (a) Enforcement of the provisions
of this Act is the joint responsibility of the Secretary, the Secretary
of the Treasury, and the Secretary of the department in which the
Coast Guard is operating. In addition, the Secretary may designate
officers and employees of the States of the United States to enforce
the provisions of this Act which relate to persons or vessels subject
to the jurisdiction of the United States. When so designated, such
officers and employees are authorized to function as Federal law
enforcement agents for these purposes; but they shall not be held
and considered as employees of the United States for the purpose
of any laws administered by the Office of Personnel Management.

(b) The judges of the United States district courts and United
States magistrates may, within their respective jurisdictions, upon
proper oath or affirmation showing probable cause, issue such war-
rants or other process, including warrants or other process issued
in admiralty proceedings in Federal district courts, as may be re-
quired for enforcement of this Act and any regulations issued
thereunder.

(c) Any person authorized to carry out enforcement activities
hereunder shall have the power to execute any warrant or process
issued by any officer or court of competent jurisdiction for the en-
forcement of this Act.

(d) Such person so authorized shall have the power—

(1) with or without a warrant or other process, to arrest
any person committing in his presence or view a violation of
this Act or the regulations issued thereunder;?!

(2) with a warrant or other process or without a warrant,
if he has reasonable cause to believe that a vessel subject to

1So0 in law. Should include “and” after the semicolon.
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the jurisdiction of the United States or any person onboard is

in violation of any provision of this Act or the regulations

issued thereunder, to search such vessel and to arrest such
person.

(e) Such person so authorized may seize any vessel subject to
the jurisdiction of the United States, together with its tackle, ap-
parel, furniture, appurtenances, cargo, and stores, used or em-
ployed contrary to the provisions of this Act or the regulations
issued hereunder or which it reasonably appears has been used or
employed contrary to the provisions of this Act or the regulations
issued hereunder.

(f) Such person so authorized may seize, whenever and wher-
ever lawfully found, all fur seals taken or retained in violation of
this Act or the regulations issued thereunder. Any fur seals so
seized or forfeited to the United States pursuant to this Act shall
bﬁ di;posed of in accordance with the provisions of section 105 of
this Act.

SEc. 303. [16 U.S.C. 1173] The Secretary is authorized to pre-
scribe such regulations as he deems necessary and appropriate to
carry out the provisions of this title.

SEC. 304. [16 U.S.C. 1174] (a) Any person who knowingly vio-
lates any provision of this Act or of any permit or regulation issued
thereunder shall, upon conviction, be fined not more than $20,000
gor hsuch violation, or imprisoned for not more than one year, or

oth.

(b) Any person who violates any provision of this Act or any
regulation or permit issued hereunder may be assessed a civil pen-
alty by the Secretary of not more than $10,000 for each such viola-
tion. No penalty shall be assessed unless such person is given no-
tice and opportunity for a hearing with respect to such violation.
Hearings held during proceedings for the assessment of civil pen-
alties authorized by this subsection shall be conducted in accord-
ance with section 554 of title 5. The Secretary may issue subpoenas
for the attendance and testimony of witnesses and the production
of relevant papers, books and documents, and administer oaths.
Witnesses summoned shall be paid the same fees and mileage that
are paid to witnesses in the courts of the United States. In case
of contumacy or refusal to obey a subpoena served upon any person
pursuant to this paragraph, the district court of the United States
for any district in which such person is found or resides or trans-
acts business, upon application by the United States and after no-
tice to such person, shall have jurisdiction to issue an order requir-
ing such person to appear and give testimony before the Secretary
or to appear and produce documents before the Secretary, or both,
and any failure to obey such order of the court may be punished
by such court as a contempt thereof. Any civil penalty assessed
may be remitted or mitigated by the Secretary for good cause
shown. Upon any failure to pay a penalty assessed under this sub-
section, the Secretary may request the Attorney General to insti-
tute civil action in a district court of the United States for any dis-
trict in which such person is found, resides, or transacts business
to collect the penalty, and such court shall have jurisdiction to hear
and decide any such action.

SEc. 305. [16 U.S.C. 1175] (a) There are authorized to be ap-
propriated to the operations, research, and facilities account of the
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National Oceanic and Atmospheric Administration in the Depart-
ment of Commerce, such sums as may be necessary, up to
$2,000,000, for fiscal year 1984 for the purpose of upgrading Fed-
eral property to be transferred pursuant to section 205 of this Act,
$736,000 for fiscal year 1984 for the purposes of sections 104 and
208 of this Act and such sums as may be necessary for each fiscal
year thereafter for the purposes of sections 104 and 208 of this Act.

(b) The contract authority of the Secretary under this Act is ef-
fective for any fiscal year only to the extent that appropriations are
available for such purposes.
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SECTION 105 OF THE PRIBILOF ISLANDS TRANSITION
ACT

[Public Law 106-562, Approved Dec. 23, 2000, 114 Stat. 2794]

AN ACT To To complete the orderly withdrawal of the NOAA from the civil admin-
istration of the Pribilof Islands, Alaska, and to assist in the conservation of coral
reefs, and for other purposes.

SEC. 105. [16 U.S.C. 1161 note] TERMINATION OF RESPONSIBILITIES.
(a) FUTURE OBLIGATION.—

(1) IN GENERAL.—The Secretary of Commerce shall not be
considered to have any obligation to promote or otherwise pro-
vide for the development of any form of an economy not de-
pendent on sealing on the Pribilof Islands, Alaska, including
any obligation under section 206 of the Fur Seal Act of 1966
(16 U.S.C. 1166) or section 3(c)(1)(A) of Public Law 104-91 (16
U.S.C. 1165 note).

(2) SAVINGS.—This subsection shall not affect any cause of
action under section 206 of the Fur Seal Act of 1966 (16 U.S.C.
1166) or section 3(c)(1)(A) of Public Law 104-91 (16 U.S.C.
1165 note)—

(A) that arose before the date of the enactment of this
title; and

(B) for which a judicial action is filed before the expi-
ration of the 5-year period beginning on the date of the en-
actment of this title.

(3) RULE OF CONSTRUCTION.—Nothing in this title shall be
construed to imply that—

(A) any obligation to promote or otherwise provide for
the development in the Pribilof Islands of any form of an
economy not dependent on sealing was or was not estab-
lished by section 206 of the Fur Seal Act of 1966 (16
U.S.C. 1166), section 3(c)(1)(A) of Public Law 104-91 (16
U.S.C. 1165 note), or any other provision of law; or

(B) any cause of action could or could not arise with
respect to such an obligation.

(4) CONFORMING AMENDMENT.—Section 3(c)(1) of Public
Law 104-91 (16 U.S.C. 1165 note) is amended by striking sub-
paragraph (A) and redesignating subparagraphs (B) through
(D) in order as subparagraphs (A) through (C).

(b) PROPERTY CONVEYANCE AND CLEANUP.—

(1) IN GENERAL.—Subject to paragraph (2), there are termi-
nated all obligations of the Secretary of Commerce and the
United States to—

(A) convey property under section 205 of the Fur Seal
Act of 1966 (16 U.S.C. 1165); and

(B) carry out cleanup activities, including assessment,
response, remediation, and monitoring, except for
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postremedial measures such as monitoring and operation

and maintenance activities, related to National Oceanic

and Atmospheric Administration administration of the

Pribilof Islands, Alaska, under section 3 of Public Law

104-91 (16 U.S.C. 1165 note) and the Pribilof Islands En-

vironmental Restoration Agreement between the National

Oceanic and Atmospheric Administration and the State of

Alaska, signed January 26, 1996.

(2) ApPPLICATION.—Paragraph (1) shall apply on and after
the date on which the Secretary of Commerce certifies that—

(A) the State of Alaska has provided written confirma-
tion that no further corrective action is required at the
sites and operable units covered by the Pribilof Islands En-
vironmental Restoration Agreement between the National
Oceanic and Atmospheric Administration and the State of
Alaska, signed January 26, 1996, with the exception of
postremedial measures, such as monitoring and operation
and maintenance activities;

(B) the cleanup required under section 3(a) of Public
Law 104-91 (16 U.S.C. 1165 note) is complete;

(C) the properties specified in the document referred
to in subsection (a) of section 205 of the Fur Seal Act of
1966 (16 U.S.C. 1165(a)) can be unconditionally offered for
conveyance under that section; and

(D) all amounts appropriated under section 206(c)(1) of
the Fur Seal Act of 1966, as amended by this title, have
been obligated.

(3) FINANCIAL CONTRIBUTIONS FOR CLEANUP COSTS.—(A)
On and after the date on which section 3(b)(5) of Public Law
104-91 (16 U.S.C. 1165 note) is repealed pursuant to sub-
section (c), the Secretary of Commerce may not seek or require
financial contribution by or from any local governmental entity
of the Pribilof Islands, any official of such an entity, or the
owner of land on the Pribilof Islands, for cleanup costs in-
curred pursuant to section 3(a) of Public Law 104-91 (as in ef-
fect before such repeal), except as provided in subparagraph
(B).

(B) Subparagraph (A) shall not limit the authority of the
Secretary of Commerce to seek or require financial contribu-
tion from any person for costs or fees to clean up any matter
that was caused or contributed to by such person on or after
March 15, 2000.

(4) CERTAIN RESERVED RIGHTS NOT CONDITIONS.—For pur-
poses of paragraph (2)(C), the following requirements shall not
be considered to be conditions on conveyance of property:

(A) Any requirement that a potential transferee must
allow the National Oceanic and Atmospheric Administra-
tion continued access to the property to conduct environ-
mental monitoring following remediation activities.

(B) Any requirement that a potential transferee must
allow the National Oceanic and Atmospheric Administra-
tion access to the property to continue the operation, and
eventual closure, of treatment facilities.

(C) Any requirement that a potential transferee must
comply with institutional controls to ensure that an envi-
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ronmental cleanup remains protective of human health or

the environment that do not unreasonably affect the use of

the property.

(D) Valid existing rights in the property, including
rights granted by contract, permit, right-of-way, or ease-
ment.

(E) The terms of the documents described in sub-
section (d)(2).

(c) REPEALS.—Effective on the date on which the Secretary of
Commerce makes the certification described in subsection (b)(2),
the following provisions are repealed:

(1) Section 205 of the Fur Seal Act of 1966 (16 U.S.C.
1165).

(2) Section 3 of Public Law 104-91 (16 U.S.C. 1165 note).
(d) SAVINGS.—

(1) IN GENERAL.—Nothing in this title shall affect any obli-
gation of the Secretary of Commerce, or of any Federal depart-
ment or agency, under or with respect to any document de-
scribed in paragraph (2) or with respect to any lands subject
to such a document.

(2) DOCUMENTS DESCRIBED.—The documents referred to in
paragraph (1) are the following:

(A) The Transfer of Property on the Pribilof Islands:
Description, Terms, and Conditions, dated February 10,
1984, between the Secretary of Commerce and various
Pribilof Island entities.

(B) The Settlement Agreement between Tanadgusix
Corporation and the City of St. Paul, dated January 11,
1988, and approved by the Secretary of Commerce on Feb-
ruary 23, 1988.

(C) The Memorandum of Understanding between
Tanadgusix Corporation, Tanaq Corporation, and the Sec-
retary of Commerce, dated December 22, 1976.

(e) DEFINITIONS.—

(1) IN GENERAL.—Except as provided in paragraph (2), the
definitions set forth in section 101 of the Fur Seal Act of 1966
(16 U.S.C. 1151) shall apply to this section.

(2) NATIVES OF THE PRIBILOF ISLANDS.—For purposes of
this section, the term “Natives of the Pribilof Islands” includes
the Tanadgusix Corporation, the St. George Tanaq Corpora-
tion, and the city governments and tribal councils of St. Paul
and St. George, Alaska.
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MARINE MAMMAL PROTECTION ACT OF 1972
[Public Law 92-522, Approved Oct. 21, 1972, 86 Stat. 1027]
[Amended through Public Law 106-555, Dec. 21, 2000]

AN ACT To protect marine mammals; to establish a Marine Mammal Commission;

for other purposes.

Be it enacted by the Senate and House of Representatives of the

United States of America in Congress assembled, That this Act,
with the following table of contents, may be cited as the “Marine
Mammal Protection Act of 1972”.
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primary objective, it should be the goal to obtain an optimum
sustainable population keeping in mind the carrying capacity
of the habitat.

DEFINITIONS

Skc. 3. [16 U.S.C. 1362] For the purposes of this Act—

(1) The term “depletion” or “depleted” means any case in
which—

(A) the Secretary, after consultation with the Marine
Mammal Commission and the Committee of Scientific Ad-
visors on Marine Mammals established under title II of
this Act, determines that a species or population stock is
below its optimum sustainable population;

(B) a State, to which authority for the conservation
and management of a species or population stock is trans-
ferred under section 109, determines that such species or
stock is below its optimum sustainable population; or

(C) a species or population stock is listed as an endan-
gered species or a threatened species under the Endan-
gered Species Act of 1973.

(2) The terms “conservation” and “management” mean the
collection and application of biological information for the pur-
poses of increasing and maintaining the number of animals
within species and populations of marine mammals at their op-
timum sustainable population. Such terms include the entire
scope of activities that constitute a modern scientific resource
program, including, but not limited to, research, census, law
enforcement, and habitat acquisition and improvement. Also
included within these terms, when and where appropriate, is
the periodic or total protection of species or populations as well
as regulated taking.

(3) The term “district court of the United States” includes
the District Court of Guam, District Court of the Virgin Is-
lands, District Court of Puerto Rico, District Court of the Canal
Zone, and, in the case of American Samoa and the Trust Terri-
tory of the Pacific Islands, the District Court of the United
States for the District of Hawaii.

(4) The term “humane” in the context of the taking of a
marine mammal means that method of taking which involves
the least possible degree of pain and suffering practicable to
the mammal involved.

(5) The term “intermediary nation” means a nation that
exports yellowfin tuna or yellowfin tuna products to the United
States and that imports yellowfin tuna or yellowfin tuna prod-
ucts that are subject to a direct ban on importation into the
United States pursuant to section 101(a)(2)(B).

(6) The term “marine mammal” means any mammal which
(A) is morphologically adapted to the marine environment (in-
cluding sea otters and members of the orders Sirenia,
Pinnipedia and Cetacea), or (B) primarily inhabits the marine
environment (such as the polar bear); and, for the purposes of
this Act, includes any part of any such marine mammal, in-
cluding its raw, dressed, or dyed fur or skin.
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(7) The term “marine mammal product” means any item of
merchandise which consists, or is composed in whole or in part,
of any marine mammal.

(8) The term “moratorium” means a complete cessation of
the taking of marine mammals and a complete ban on the im-
portation into the United States of marine mammals and ma-
rine mammal products, except as provided in this Act.

(9) The term “optimum sustainable population” means,
with respect to any population stock, the number of animals
which will result in the maximum productivity of the popu-
lation or the species, keeping in mind the carrying capacity of
the habitat and the health of the ecosystem of which they form
a constituent element.

(10) The term “person” includes (A) any private person or
entity, and (B) any officer, employee, agent, department, or in-
strumentality of the Federal Government, of any State or polit-
ical subdivision thereof, or of any foreign government.

(11) The term “population stock” or “stock” means a group
of marine mammals of the same species or smaller taxa in a
common spatial arrangement, that interbreed when mature.

(12)(A) Except as provided in subparagraph (B), the term
“Secretary” means—

(1) The Secretary of the department in which the Na-
tional Oceanic and Atmospheric Administration is oper-
ating, as to all responsibility, authority, funding, and du-
ties under this Act with respect to members of the order
Cetacea and members, other than walruses, of the order
Pinnipedia, and

(i1)) The Secretary of the Interior as to all responsi-
bility, authority, funding, and duties under this Act with
respect to all other marine mammals covered by this Act.
(B) in! section 118 and title IV (other than section 408)

the term “Secretary” means the Secretary of Commerce.

(13) The term “take” means to harass, hunt, capture, or
kill, or attempt to harass, hunt, capture, or kill any marine
mammal.

(14) The term “United States” includes the several States,
the District of Columbia, the Commonwealth of Puerto Rico,
the Virgin Islands of the United States, American Samoa,
Guam, and Northern Mariana Islands.

(15) The term “waters under the jurisdiction of the United
States” means—

(A) the territorial sea of the United States;

(B) the waters included within a zone, contiguous to
the territorial sea of the United States, of which the inner
boundary is a line coterminous with the seaward boundary
of each coastal State, and the other boundary is a line
drawn in such a manner that each point on it is 200 nau-
tical miles from the baseline from which the territorial sea
is measured; and

(C) the areas referred to as eastern special areas in
Article 3(1) of the Agreement between the United States of
America and the Union of Soviet Socialist Republics on the

1So0 in law. Should be “In”.
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Maritime Boundary, signed June 1, 1990; in particular,

those areas east of the maritime boundary, as defined in

that Agreement, that lie within 200 nautical miles of the
baselines from which the breadth of the territorial sea of

Russia is measured but beyond 200 nautical miles of the

baselines from which the breadth of the territorial sea of

the United States is measured, except that this subpara-
graph shall not apply before the date on which the Agree-
ment between the United States and the Union of Soviet

Socialist Republics on the Maritime Boundary, signed

June 1, 1990, enters into force for the United States.

(16) The term “fishery” means—

(A) one or more stocks of fish which can be treated as
a unit for purposes of conservation and management and
which are identified on the basis of geographical, scientific,
technical, recreational, and economic characteristics; and

(B) any fishing for such stocks.

(17) The term “competent regional organization”—

(A) for the tuna fishery in the eastern tropical Pacific
Ocean, means the Inter-American Tropical Tuna Commis-
sion; and

(B) in any other case, means an organization con-
sisting of those nations participating in a tuna fishery, the
purpose of which is the conservation and management of
that fishery and the management of issues relating to that
fishery.

(18)(A) The term “harassment” means any act of pursuit,
torment, or annoyance which—

(i) has the potential to injure a marine mammal or
marine mammal stock in the wild; or

(i1) has the potential to disturb a marine mammal or
marine mammal stock in the wild by causing disruption of
behavioral patterns, including, but not limited to, migra-
tion, breathing, nursing, breeding, feeding, or sheltering.
(B) The term “Level A harassment” means harassment de-

scribed in subparagraph (A)@).

(C) The term “Level B harassment” means harassment de-
scribed in subparagraph (A)(i).

l§19) The term “strategic stock” means a marine mammal
stock—

(A) for which the level of direct human-caused mor-
tality exceeds the potential biological removal level,

(B) which, based on the best available scientific infor-
mation, is declining and is likely to be listed as a threat-
ened species under the Endangered Species Act of 1973
within the foreseeable future; or

(C) which is listed as a threatened species or endan-
gered species under the Endangered Species Act of 1973
(16 U.S.C. 1531 et seq.), or is designated as depleted under
this Act.

(20) The term “potential biological removal level” means
the maximum number of animals, not including natural mor-
talities, that may be removed from a marine mammal stock
while allowing that stock to reach or maintain its optimum
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sustainable population. The potential biological removal level
is the product of the following factors:

(A) The minimum population estimate of the stock.

(B) One-half the maximum theoretical or estimated
net productivity rate of the stock at a small population
size.

(C) A recovery factor of between 0.1 and 1.0.

(21) The term “Regional Fishery Management Council”
means a Regional Fishery Management Council established
under section 302 of the Magnuson Fishery Conservation and
Management Act.

(22) The term “bona fide research” means scientific re-
search on marine mammals, the results of which—

(A) likely would be accepted for publication in a re-
ferred scientific journal,

(B) are likely to contribute to the basic knowledge of
marine mammal biology or ecology; or

(C) are likely to identify, evaluate, or resolve conserva-
tion problems.

(23) The term “Alaska Native organization” means a group
designated by law or formally chartered which represents or
consists of Indians, Aleuts, or Eskimos residing in Alaska.

(24) The term “take reduction plan” means a plan devel-
oped under section 118.

(25) The term “take reduction team” means a team estab-
lished under section 118.

(26) The term “net productivity rate” means the annual
per capita rate of increase in a stock resulting from additions
due to reproduction, less losses due to mortality.

(27) The term “minimum population estimate” means an
estimate of the number of animals in a stock that—

(A) is based on the best available scientific information
on abundance, incorporating the precision and variability
associated with such information; and

(B) provides reasonable assurance that the stock size
is equal to or greater than the estimate.

(28) The term “International Dolphin Conservation Pro-
gram” means the international program established by the
agreement signed in Ladolla, California, in June, 1992, as for-
malized, modified, and enhanced in accordance with the Dec-
laration of Panama.

(29) The term “Declaration of Panama” means the declara-
tion signed in Panama City, Republic of Panama, on October
4, 1995.

EFFECTIVE DATE

SEC. 4. The provisions of this Act shall take effect upon the ex-
piration of the sixty-day period following the date of its enactment.

TITLE I—CONSERVATION AND PROTECTION OF MARINE
MAMMALS

MORATORIUM AND EXCEPTIONS

SeEc. 101. [16 U.S.C. 1371] (a) There shall be a moratorium on
the taking and importation of marine mammals and marine mam-



191 MARINE MAMMAL PROTECTION ACT OF 1972 Sec. 101

mal products, commencing on the effective date of this Act, during
which time no permit may be issued for the taking of any marine
mammal and no marine mammal or marine mammal product may
be imported into the United States except in the following cases:

(1) Consistent with the provisions of section 104, permits
may be issued by the Secretary for taking, and importation for
purposes of scientific research, public display, photography for
educational or commercial purposes, or enhancing the survival
or recovery of a species or stock, or for importation of polar
bear parts (other than internal organs) taken in sport hunts in
Canada. Such permits, except permits issued under section
104(c)(5), may be issued if the taking or importation proposed
to be made is first reviewed by the Marine Mammal Commis-
sion and the Committee of Scientific Advisors on Marine Mam-
mals established under title II. The Commission and Com-
mittee shall recommend any proposed taking or importation,
other than importation under section 104(c)(5), which is con-
sistent with the purposes and policies of section 2 of this Act.
If the Secretary issues such a permit for importation, the Sec-
retary shall issue to the importer concerned a certificate to
that effect in such form as the Secretary of the Treasury pre-
scribes, and such importation may be made upon presentation
of the certificate to the customs officer concerned.

(2) Marine mammals may be taken incidentally in the
course of commercial fishing operations and permits may be
issued therefor under section 104 subject to regulations pre-
scribed by the Secretary in accordance with section 103, or in
lieu of such permits, authorizations may be granted therefor
under section 118, subject to regulations prescribed under that
section by the Secretary without regard to section 103. Such
authorizations may be granted under title III with respect to
purse seine fishing for yellowfin tuna in the eastern tropical
Pacific Ocean, subject to regulations prescribed under that title
by the Secretary without regard to section 103. In any event
it shall be the immediate goal that the incidental kill or inci-
dental serious injury of marine mammals permitted in the
course of commercial fishing operations be reduced to insignifi-
cant levels approaching a zero mortality and serious injury
rate. The Secretary of the Treasury shall ban the importation
of commercial fish or products from fish which have been
caught with commercial fishing technology which results in the
incidental kill or incidental serious injury of ocean mammals
in excess of United States standards. For purposes of applying
the preceding sentence, the Secretary—

(A) shall insist on reasonable proof from the govern-
ment of any nation from which fish or fish products will
be exported to the United States of the effects on ocean
mammals of the commercial fishing technology in use for
such fish or fish products exported from such nation to the
United States;

(B) in the case of yellowfin tuna harvested with purse
seine nets in the eastern tropical Pacific Ocean, and prod-
ucts therefrom, to be exported to the United States, shall
require that the government of the exporting nation pro-
vide documentary evidence that—
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(1)I) the tuna or products therefrom were not
banned from importation under this paragraph before
the effective date of section 4 of the International Dol-
phin Conservation Program Act; or

(IT) the tuna or products therefrom were
harvested after the effective date of section 4 of the
International Dolphin Conservation Program Act by
vessels of a nation which participates in the Inter-
national Dolphin Conservation Program, and such
harvesting nation is either a member of the Inter-
American Tropical Tuna Commission or has initiated
(and within 6 months thereafter completed) all steps
required of applicant nations, in accordance with arti-
cle V, paragraph 3 of the Convention establishing the
Inter-American Tropical Tuna Commission, to become
a member of that organization;

(i1) such nation is meeting the obligations of the
International Dolphin Conservation Program and the
obligations of membership in the Inter-American Trop-
ical Tuna Commission, including all financial obliga-
tions; and

(iii) the total dolphin mortality limits, and per-
stock per-year dolphin mortality limits permitted for
that nation’s vessels under the International Dolphin
Conservation Program do not exceed the limits deter-
mined for 1997, or for any year thereafter, consistent
with the objective of progressively reducing dolphin
mortality to a level approaching zero through the set-
ting of annual limits and the goal of eliminating dol-
phin mortality, and requirements of the International
Dolphin Conservation Program,;

(C) shall not accept such documentary evidence if—

(i) the government of the harvesting nation does
not provide directly or authorize the Inter-American
Tropical Tuna Commission to release complete and ac-
curate information to the Secretary in a timely
manner—

(I) to allow determination of compliance with
the International Dolphin Conservation Program;
and

(II) for the purposes of tracking and verifying
compliance with the minimum requirements es-
tablished by the Secretary in regulations promul-
gated under subsection (f) of the Dolphin Protec-
tion Consumer Information Act (16 U.S.C.
1385(f)); or
(ii) after taking into consideration such informa-

tion, findings of the Inter-American Tropical Tuna
Commission, and any other relevant information, in-
cluding information that a nation is consistently fail-
ing to take enforcement actions on violations which di-
minish the effectiveness of the International Dolphin
Conservation Program, the Secretary, in consultation
with the Secretary of State, finds that the harvesting
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nation is not in compliance with the International Dol-

phin Conservation Program.

(D) shall require the government of any intermediary
nation to certify and provide reasonable proof to the Sec-
retary that it has not imported, within the preceding six
months, any yellowfin tuna or yellowfin tuna products that
are subject to a direct ban on importation to the United
States under subparagraph (B);

(E) shall, six months after importation of yellowfin
tuna or tuna products has been banned under this section,
certify such fact to the President, which certification shall
be deemed to be a certification for the purposes of section
8(a) of the Fishermen’s Protective Act of 1967 (22 U.S.C.
1978(a)) for as long as such ban is in effect; and

(F)(i) except as provided in clause (ii), in the case of
fish or products containing fish harvested by a nation
whose fishing vessels engage in high seas driftnet fishing,
shall require that the government of the exporting nation
provide documentary evidence that the fish or fish product
was not harvested with a large-scale driftnet in the South
Pacific Ocean after July 1, 1991, or in any other water of
the high seas after January 1, 1993, and

(i1) in the case of tuna or a product containing tuna
harvested by a nation whose fishing vessels engage in high
seas driftnet fishing, shall require that the government of
the exporting nation provide documentary evidence that
the tuna or tuna product was not harvested with a large-
scale driftnet anywhere on the high seas after July 1,
1991.

For purposes of subparagraph (F), the term “driftnet” has the
meaning given such term in section 4003 of the Driftnet Im-
pact Monitoring, Assessment, and Control Act of 1987 (16
U.S.C. 1822 note), except that, until January 1, 1994, the term
“driftnet” does not include the use in the northeast Atlantic
Ocean of gillnets with a total length not to exceed five kilo-
meters if the use is in accordance with regulations adopted by
the European Community pursuant to the October 28, 1991,
decision by the Council of Fisheries Ministers of the Commu-
nity.

(3)(A) The Secretary, on the basis of the best scientific evi-
dence available and in consultation with the Marine Mammal
Commission, is authorized and directed, from time to time,
having due regard to the distribution, abundance, breeding
habits, and times and lines of migratory movements of such
marine mammals, to determine when, to what extent, if at all,
and by what means, it is compatible with this Act to waive the
requirements of this section so as to allow taking, or importing
of any marine mammal, or any marine mammal product, and
to adopt suitable regulations, issue permits, and make deter-
minations in accordance with sections 102, 103, 104, and 111
of this title permitting and governing such taking and import-
ing, in accordance with such determinations: Provided, how-
ever, That the Secretary, in making such determinations, must
be assured that the taking of such marine mammal is in accord
with sound principles of resource protection and conservation
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as provided in the purposes and policies of this Act: Provided
further, however, That no marine mammal or no marine mam-
mal product may be imported into the United States unless the
Secretary certifies that the program for taking marine mam-
mals in the country of origin is consistent with the provisions
and policies of this Act. Products of nations not so certified
may not be imported into the United States for any purpose,
including processing for exportation.

(B) Except for scientific research purposes, photography for
educational or commercial purposes, or enhancing the survival
or recovery of a species or stock as provided for in paragraph
(1) of this subsection, or as provided for under paragraph (5)
of this subsection, during the moratorium no permit may be
issued for the taking of any marine mammal which has been
designated by the Secretary as depleted, and no importation
may be made of any such mammal.

(4)(A) Except as provided in subparagraphs (B) and (C),
the provisions of this Act shall not apply to the use of
measures—

(i) by the owner of fishing gear or catch, or an em-
ployee or agent of such owner, to deter a marine mammal
from damaging the gear or catch;

(ii)) by the owner of other private property, or an
agent, bailee, or employee of such owner, to deter a marine
mammal from damaging private property;

(iii) by any person, to deter a marine mammal from
endangering personal safety; or

(iv) by a government employee, to deter a marine
mammal from damaging public property,

so long as such measures do not result in the death or serious
injury of a marine mammal.

(B) The Secretary shall, through consultation with appro-
priate experts, and after notice and opportunity for public com-
ment, publish in the Federal Register a list of guidelines for
use in safely deterring marine mammals. In the case of marine
mammals listed as endangered species or threatened species
under the Endangered Species Act of 1973, the Secretary shall
recommend specific measures which may be used to non-
lethally deter marine mammals. Actions to deter marine mam-
mals consistent with such guidelines or specific measures shall
not be a violation of this Act.

(C) If the Secretary determines, using the best scientific
information available, that certain forms of deterrence have a
significant adverse effect on marine mammals, the Secretary
may prohibit such deterrent methods, after notice and oppor-
tunity for public comment, through regulation under this Act.

(D) The authority to deter marine mammals pursuant to
subparagraph (A) applies to all marine mammals, including all
stocks designated as depleted under this Act.

(5)(A) Upon request therefor by citizens of the United
States who engage in a specified activity (other than commer-
cial fishing) within a specified geographical region, the Sec-
retary shall allow, during periods of not more than five con-
secutive years each, the incidental, but not intentional, taking
by citizens while engaging in that activity within that region
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of small numbers of marine mammals of a species or popu-
lation stock if the Secretary, after notice (in the Federal Reg-
ister and in newspapers of general circulation, and through ap-
propriate electronic media, in the coastal areas that may be af-
fected by such activity) and opportunity for public comment—

(i) finds that the total of such taking during each five-
year (or less) period concerned will have a negligible im-
pact on such species or stock and will not have an
unmitigable adverse impact on the availability of such spe-
cies or stock for taking for subsistence uses pursuant to
subsection (b) or section 109(f) or, in the case of a coopera-
tive agreement under both this Act and the Whaling Con-
vention Act of 1949, pursuant to section 112(c); and

(i1) prescribes regulations setting forth

(I) permissible methods of taking pursuant to such
activity, and other means of effecting the least prac-
ticable adverse impact on such species or stock and its
habitat, paying particular attention to rookeries, mat-
ing grounds, and areas of similar significance, and on
the availability of such species or stock for subsistence
uses; and

(II) requirements pertaining to the monitoring and
reporting of such taking.

(B) The Secretary shall withdraw, or suspend for a time
certain (either on an individual or class basis, as appropriate)
the permission to take marine mammals under subparagraph
(A) pursuant to a specified activity within a specified geo-
graphical region if the Secretary finds, after notice and oppor-
tunity for public comment (as required under subparagraph (A)
unless subparagraph (C)(i) applies), that—

(i) the regulations prescribed under subparagraph (A)
regarding methods of taking, monitoring, or reporting are
not being substantially complied with by a person engag-
ing in such activity; or

(ii) the taking allowed under subparagraph (A) pursu-
ant to one or more activities within one or more regions is
having, or may have, more than a negligible impact on the
species or stock concerned.

(C)i) The requirement for notice and opportunity for pub-
lic comment in subparagraph (B) shall not apply in the case of
a suspension of permission to take if the Secretary determines
that an emergency exists which poses a significant risk to the
well-being of the species or stock concerned.

(ii) Sections 103 and 104 shall not apply to the taking of
marine mammals under the authority of this paragraph.

(D)i) Upon request therefor by citizens of the United
States who engage in a specified activity (other than commer-
cial fishing) within a specific geographic region, the Secretary
shall authorize, for periods of not more than 1 year, subject to
such conditions as the Secretary may specify, the incidental,
but not intentional, taking by harassment of small numbers of
marine mammals of a species or population stock by such citi-
zens while engaging in that activity within that region if the
Secretary finds that such harassment during each period
concerned—
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(I) will have a negligible impact on such species or
stock, and

(II) will not have an unmitigable adverse impact on
the availability of such species or stock for taking for sub-
sistence uses pursuant to subsection (b), or section 109(f)
or pursuant to a cooperative agreement under section 119.
(i1)) The authorization for such activity shall prescribe,

where applicable—

(I) permissible methods of taking by harassment pur-
suant to such activity, and other means of effecting the
least practicable impact on such species or stock and its
habitat, paying particular attention to rookeries, mating
grounds, and areas of similar significance, and on the
availability of such species or stock for taking for subsist-
ence uses pursuant to subsection (b) or section 109(f) or
pursuant to a cooperative agreement under section 119,

(IT) the measures that the Secretary determines are
necessary to ensure no unmitigable adverse impact on the
availability of the species or stock for taking for subsist-
ence uses pursuant to subsection (b) or section 109(f) or
pursuant to a cooperative agreement under section 119,
and

(III) requirements pertaining to the monitoring and re-
porting of such taking by harassment, including require-
ments for the independent peer review of proposed moni-
toring plans or other research proposals where the pro-
posed activity may affect the availability of a species or
stock for taking for subsistence uses pursuant to sub-
section (b) or section 109(f) or pursuant to a cooperative
agreement under section 119.

(i11) The Secretary shall publish a proposed authorization
not later than 45 days after receiving an application under this
subparagraph and request public comment through notice in
the Federal Register, newspapers of general circulation, and
appropriate electronic media and to all locally affected commu-
nities for a period of 30 days after publication. Not later than
45 days after the close of the public comment period, if the Sec-
retary makes the findings set forth in clause (i), the Secretary
shall issue an authorization with appropriate conditions to
meet the requirements of clause (ii).

(iv) The Secretary shall modify, suspend, or revoke an au-
thorization if the Secretary finds that the provisions of
clauses ! (i) or (ii) are not being met.

(v) A person conducting an activity for which an authoriza-
tion has been granted under this subparagraph shall not be
subject to the penalties of this Act for taking by harassment
that occurs in compliance with such authorization.

(E)3) During any period of up to 3 consecutive years, the
Secretary shall allow the incidental, but not the intentional,
taking by persons using vessels of the United States or vessels
which have valid fishing permits issued by the Secretary in ac-
cordance with section 204(b) of the Magnuson Fishery Con-

1So0 in law. Probably should be “clause”. See section 4(a)(5) of the Marine Mammal Protection
Act Amendments of 1994 (P.L. 103-238; 108 Stat. 534).
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servation and Management Act (16 U.S.C. 1824(b)), while en-
gaging in commercial fishing operations, of marine mammals
from a species or stock designated as depleted because of its
listing as an endangered species or threatened species under
the Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.) if
the Secretary, after notice and opportunity for public comment,
determines that—

(I) the incidental mortality and serious injury from
commercial fisheries will have a negligible impact on such
species or stock;

(IT) a recovery plan has been developed or is being de-
veloped for such species or stock pursuant to the Endan-
gered Species Act of 1973; and

(ITIT) where required under section 118, a monitoring
program is established under subsection (d) of such sec-
tion, vessels engaged in such fisheries are registered in ac-
cordance with such section, and a take reduction plan has
been developed or is being developed for such species or
stock.

(ii)) Upon a determination by the Secretary that the re-
quirements of clause (i) have been met, the Secretary shall
publish in the Federal Register a list of those fisheries for
which such determination was made, and, for vessels required
to register under section 118, shall issue an appropriate permit
for each authorization granted under such section to vessels to
which this paragraph applies. Vessels engaged in a fishery in-
cluded in the notice published by the Secretary under this
clause which are not required to register under section 118
shall not be subject to the penalties of this Act for the inci-
dental taking of marine mammals to which this paragraph ap-
plies, so long as the owner or master of such vessel reports any
incidental mortality or injury of such marine mammals to the
Secretary in accordance with section 118.

(iii) If, during the course of the commercial fishing season,
the Secretary determines that the level of incidental mortality
or serious injury from commercial fisheries for which a deter-
mination was made under clause (i) has resulted or is likely to
result in an impact that is more than negligible on the endan-
gered or threatened species or stock, the Secretary shall use
the emergency authority granted under section 118 to protect
such species or stock, and may modify any permit granted
under this paragraph as necessary.

(iv) The Secretary may suspend for a time certain or re-
voke a permit granted under this subparagraph only if the Sec-
retary determines that the conditions or limitations set forth
in such permit are not being complied with. The Secretary may
amend or modify, after notice and opportunity for public com-
ment, the list of fisheries published under clause (ii) whenever
the Secretary determines there has been a significant change
in the information or conditions used to determine such list.

(v) Sections 103 and 104 shall not apply to the taking of
marine mammals under the authority of this subparagraph.

(vi) This subparagraph shall not govern the incidental tak-
ing of California sea otters and shall not be deemed to amend
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or repeal the Act of November 7, 1986 (Public Law 99-625; 100

Stat. 3500).

(6)(A) A marine mammal product may be imported into the

United States if the product—

(i) was legally possessed and exported by any citizen
of the United States in conjunction with travel outside the
United States, provided that the product is imported into
the United States by the same person upon the termi-
nation of travel,;

(i1) was acquired outside of the United States as part
of a cultural exchange by an Indian, Aleut, or Eskimo re-
siding in Alaska; or

(iii) is owned by a Native inhabitant of Russia, Can-
ada, or Greenland and is imported for noncommercial pur-
poses in conjunction with travel within the United States
or as part of a cultural exchange with an Indian, Aleut, or
Eskimo residing in Alaska.

(B) For the purposes of this paragraph, the term—

(1) “Native inhabitant of Russia, Canada, or Green-
land” means a person residing in Russia, Canada, or
Greenland who is related by blood, is a member of the
same clan or ethnological grouping, or shares a common
heritage with an Indian, Aleut, or Eskimo residing in Alas-
ka; and

(i1) “cultural exchange” means the sharing or exchange
of ideas, information, gifts, clothing, or handicrafts be-
tween an Indian, Aleut, or Eskimo residing in Alaska and
a Native inhabitant of Russia, Canada, or Greenland, in-
cluding rendering of raw marine mammal parts as part of
such exchange into clothing or handicrafts through carv-
ing, painting, sewing, or decorating.

(b) Except as provided in section 109, the provisions of this Act
shall not apply with respect to the taking of any marine mammal
by any Indian, Aleut, or Eskimo who resides in Alaska and who
dwells on the coast of the North Pacific Ocean or the Arctic Ocean
if such taking—

(1) is for subsistence purposes; or

(2) is done for purposes of creating and selling authentic
native articles of handicrafts and clothing: Provided, That only
authentic native articles of handicrafts and clothing may be
sold in interstate commerce: And provided further, That any

edible portion of marine mammals may be sold in native vil-

lages and towns in Alaska or for native consumption. For the

purposes of this subsection, the term “authentic native articles

of handicrafts and clothing” means items composed wholly or

in some significant respect of natural materials, and which are
produced, decorated, or fashioned in the exercise of traditional
native handicrafts without the use of panto-graphs, multiple
carvers, or other mass copying devices. Traditional native
handicrafts include, but are not limited to weaving, carving,
stitching, sewing, lacing, beading, drawing, and painting; and

(3) in each case, is not accomplished in a wasteful manner.
Notwithstanding the preceding provisions of this subsection, when,
under this Act, the Secretary determines any species or stock of
marine mammal subject to taking by Indians, Aleuts, or Eskimos
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to be depleted, he may prescribe regulations upon thetaking of such
marine mammals by any Indian, Aleut, or Eskimo described in this
subsection. Such regulations may be established with reference to
species or stocks, geographical description of the area included, the
season for taking, or any other factors related to the reason for es-
tablishing such regulations and consistent with the purposes of this
Act. Such regulations shall be prescribed after notice and hearing
required by section 103 of this title and shall be removed as soon
as the Secretary determines that the need for their imposition has
disappeared. In promulgating any regulation or making any assess-
ment pursuant to a hearing or proceeding under this subsection or
section 117(b)(2), or in making any determination of depletion
under this subsection or finding regarding unmitigable adverse im-
pacts under subsection (a)(5) that affects stocks or persons to which
this subsection applies, the Secretary shall be responsible for dem-
onstrating that such regulation, assessment, determination, or
finding is supported by substantial evidence on the basis of the
record as a whole. The preceding sentence shall only be applicable
in an action brought by one or more Alaska Native organizations
representing persons to which this subsection applies.

(c) It shall not be a violation of this Act to take a marine mam-
mal if such taking is imminently necessary in self-defense or to
save the life of a person in immediate danger, and such taking is
reported to the Secretary within 48 hours. The Secretary may seize
and dispose of any carcass.

(d) GooD SAMARITAN EXEMPTION.—It shall not be a violation
of this Act to take a marine mammal if—

(1) such taking is imminently necessary to avoid serious
injury, additional injury, or death to a marine mammal entan-
gled in fishing gear or debris;

(2) reasonable care is taken to ensure the safe release of
the marine mammal, taking into consideration the equipment,
expertise, and conditions at hand;

(3) reasonable care is exercised to prevent any further in-
jury to the marine mammal; and

(4) such taking is reported to the Secretary within 48
hours.

(e) Act Nor TO APPLY TO INCIDENTAL TAKINGS BY UNITED
STATES CITIZENS EMPLOYED ON FOREIGN VESSELS OUTSIDE THE
UNITED STATES EEZ.—The provisions of this Act shall not apply to
a citizen of the United States who incidentally takes any marine
mammal during fishing operations outside the United States exclu-
sive economic zone (as defined in section 3 of the Magnuson-Ste-
vens Fishery Conservation and Management Act (16 U.S.C. 1802))
when employed on a foreign fishing vessel of a harvesting nation
which is in compliance with the International Dolphin Conserva-
tion Program.
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PROHIBITIONS

Sec. 102. [16 U.S.C. 1372] (a) Except as provided in sections
101, 103, 104, 109, 111, 113, 114, and 118 of this title and title
IV1 it is unlawful—

(1) for any person subject to the jurisdiction of the United
States or any vessel or other conveyance subject to the jurisdic-
tion of the United States to take any marine mammal on the
high seas;

(2) except as expressly provided for by an international
treaty, convention, or agreement to which the United States is
a party and which was entered into before the effective date
of this title or by any statute implementing any such treaty,
convention, or agreement—

(A) for any person or vessel or other conveyance to
take any marine mammal in waters or on lands under the
jurisdiction of the United States; or

(B) for any person to use any port, harbor, or other
place under the jurisdiction of the United States to take or
import marine mammals or marine mammal products; and
(3) for any person, with respect to any marine mammal

taken in violation of this title, to possess that mammal or any

product from that mammal,

(4) for any person to transport, purchase, sell, export, or
offer to purchase, sell, or export any marine mammal or ma-
rine mammal product—

(A) that is taken in violation of this Act; or

(B) for any purpose other than public display, sci-
entific research, or enhancing the survival of a species or
stock as provided for under subsection 2 104(c); and
(5) for any person to use, in a commercial fishery, any

means or methods of fishing in contravention of any regula-

tions or limitations, issued by the Secretary for that fishery to
achieve the purposes of this Act.

(b) Except pursuant to a permit for scientific research, or for
enhancing the survival or recovery of a species or stock, issued
under section 104(c) of this title, it is unlawful to import into the
United States any marine mammal if such mammal was—

(1) pregnant at the time of taking;

(2) nursing at the time of taking, or less than eight months
old, whichever occurs later;

(3) taken from a species or population stock which the Sec-
retary has, by regulation published in the Federal Register,
designated as a depleted species or stock; or

(4) taken in a manner deemed inhumane by the Secretary.

Notwithstanding the provisions of paragraphs (1) and (2), the Sec-
retary may issue a permit for the importation of a marine mam-
mal, if the Secretary determines that such importation is necessary
for the protection or welfare of the animal.

1Error in amendment made by section 24(c)(9) of the Marine Mammal Protection Act Amend-
ments of 1994 (P.L. 103-238, 108 Stat. 566). Section 13(c) of such Act amended section 102(a)
by striking “and 114 of this title or title III” and inserting “114, and 118 of this title and title
%&’. Section 24(c)(9) attempted to amend section 102(a) by striking “title III” and inserting “title

2So in law. Probably should be “section”. See section 5(a)(2)(C) of the Marine Mammal Protec-
tion Act Amendments of 1994 (P.L. 103-238, 108 Stat. 537).
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(¢) It is unlawful to import into the United States any of the
following:

(1) Any marine mammal which was—

(A) taken in violation of this title; or

(B) taken in another country in violation of the law of
that country.

(2) Any marine mammal product if—

(A) the importation into the United States of the ma-
rine mammal from which such product is made is unlawful
under paragraph (1) of this subsection; or

(B) the sale in commerce of such product in the coun-
try of origin of the product is illegal;?

(3) Any fish, whether fresh, frozen, or otherwise prepared,
if such fish was caught in a manner which the Secretary has
proscribed for persons subject to the jurisdiction of the United
States, whether or not any marine mammals were in fact
taken incident to the catching of the fish.

(d) Subsections (b) and (c) of this section shall not apply—

(1) in the case of marine mammals or marine mammal
products, as the case may be, to which subsection (b)(3) of this
section applies, to such items imported into the United States
before the date on which the Secretary publishes notice in the
Federal Register of his proposed rulemaking with respect to
the designation of the species or stock concerned as depleted;
or

(2) in the case of marine mammals or marine mammal
products to which subsection (¢)(1)(B) or (¢)(2)(B) of this section
applies, to articles imported into the United States before the
effective date of the foreign law making the taking or sale, as
the case may be, of such marine mammals or marine mammal
products unlawful.

(e) This Act shall not apply with respect to any marine mam-
mal taken before the effective date of this Act, or to any marine
mammal product consisting of, or composed in whole or in part of,
any marine mammal taken before such date.

(f) It is unlawful for any person or vessel or other conveyance
to take any species of whale incident to commercial whaling in wa-
ters subject to the jurisdiction of the United States.

REGULATIONS ON TAKING OF MARINE MAMMALS

Sec. 103. [16 U.S.C. 1373] (a) The Secretary, on the basis of
the best scientific evidence available and in consultation with the
Marine Mammal Commission, shall prescribe such regulations with
respect to the taking and importing of animals from each species
of marine mammal (including regulations on the taking and im-
porting of individuals within population stocks) as he deems nec-
essary and appropriate to insure that such taking will not be to the
disadvantage of those species and population stocks and will be
consistent with the purposes and policies set forth in section 2 of
this Act.

(b) In prescribing such regulations, the Secretary shall give full
consideration to all factors which may affect the extent to which

1So0 in law. The semicolon probably should be a period.
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such animals may be taken or imported, including but not limited
to the effect of such regulations on—

(1) existing and future levels of marine mammal species
and population stocks;

(2) existing international treaty and agreement obligations
of the United States;

(3) the marine ecosystem and related environmental con-
siderations;

(4) the conservation, development, and utilization of fish-
ery resources; and

(5) the economic and technological feasibility of implemen-
tation.

(c) The regulations prescribed under subsection (a) of this sec-
tion for any species or population stock of marine mammal may in-
clude, but are not limited to, restrictions with respect to—

(1) the number of animals which may be taken or imported
in any calendar year pursuant to permits issued under section
104 of this title;

(2) the age, size, or sex (or any combination of the fore-
going) of animals which may be taken or imported, whether or
not a quota prescribed under paragraph (1) of this subsection
applies with respect to such animals;

(3) the season or other period of time within which ani-
mals may be taken or imported;

(4) the manner and locations in which animals may be
taken or imported; and

(5) fishing techniques which have been found to cause
undue fatalities to any species of marine mammal in a fishery.
(d) Regulations prescribed to carry out this section with respect

to any species or stock of marine mammals must be made on the
record after opportunity for an agency hearing on both the Sec-
retary’s determination to waive the moratorium pursuant to section
101(a)(3)(A) of this title and on such regulations, except that, in ad-
dition to any other requirements imposed by law with respect to
agency rulemaking, the Secretary shall publish and make available
to the public either before or concurrent with the publication of no-
tice in the Federal Register of his intention to prescribe regulations
under this section—

(1) a statement of the estimated existing levels of the spe-
cies and population stocks of the marine mammal concerned;

(2) a statement of the expected impact of the proposed reg-
ulations on the optimum sustainable population of such species
or population stock;

(3) a statement describing the evidence before the Sec-
retary upon which he proposes to base such regulations; and

(4) any studies made by or for the Secretary or any rec-
ommendations made by or for the Secretary or the Marine
Mammal Commission which relate to the establishment of
such regulations.

(e) Any regulation prescribed pursuant to this section shall be
periodically reviewed, and may be modified from time to time in
such manner as the Secretary deems consistent with and necessary
to carry out the purposes of this Act.

(f) Within six months after the effective date of this Act and
every twelve months thereafter, the Secretary shall report to the
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public through publication in the Federal Register and to the Con-
gress on the current status of all marine mammal species and pop-
ulation stocks subject to the provisions of this Act. His report shall
describe those actions taken and those measures believed nec-
essary, including where appropriate, the issuance of permits pursu-
ant to this title to assure the well-being of such marine mammals.

PERMITS

SEC. 104. [16 U.S.C. 1374] (a) The Secretary may issue per-
mits which authorize the taking or importation of any marine
mammal. Permits for the incidental taking of marine mammals in
the course of commercial fishing operations may only be issued as
specifically provided for in sections?! 101(a)(5) or 306, or subsection
(h) of this section.

(b) Any permit issued under this section shall—

(1) be consistent with any applicable regulation established
by the Secretary under section 103 of this title, and
(2) specify

(A) the number and kind of animals which are author-
ized to be taken or imported,

(B) the location and manner (which manner must be
determined by the Secretary to be humane) in which they
may be taken, or from which they may be imported,

(C) the period during which the permit is valid, and

(D) any other terms or conditions which the Secretary
deems appropriate.

In any case in which an application for a permit cites as a reason
for the proposed taking the overpopulation of a particular species
or population stock, the Secretary shall first consider whether or
not it would be more desirable to transplant a number of animals
(but not to exceed the number requested for taking in the applica-
tion) of that species or stock to a location not then inhabited by
such species or stock but previously inhabited by such species or
stock.

(c)(1) Any permit issued by the Secretary which authorizes the
taking or importation of a marine mammal for purposes of sci-
entific research, public display, or enhancing the survival or recov-
ery of a species or stock shall specify, in addition to the conditions
required by subsection (b) of this section, the methods of capture,
supervision, care, and transportation which must be observed pur-
suant to such taking or importation. Any person authorized to take
or import a marine mammal for purposes of scientific research,
public display, or enhancing the survival or recovery of a species
or stock shall furnish to the Secretary a report on all activities car-
ried out by him pursuant to that authority.

(2)2(A) A permit may be issued to take or import a marine
mammal for the purpose of public display only to a person
which the Secretary determines—

1So in law. Probably should be “section”. See section 5(b)(1) of the Marine Mammal Protection
Act Amendments of 1994 (P.L. 103-238, 108 Stat. 537).

2Margins so in law. Section 5(b)(2)(B) of the Marine Mammal Protection Act Amendments of
1994 (P.L. 103-238, 108 Stat. 537) amended paragraph (2) by striking the existing paragraph
and inserting this text.
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(i) offers a program for education or conservation pur-
poses that is based on professionally recognized standards
of the public display community;

(i) is registered or holds a license issued under 7
U.S.C. 2131 et seq.; and

(iii) maintains facilities for the public display of ma-
rine mammals that are open to the public on a regularly
scheduled basis and that access to such facilities is not
limited or restricted other than by charging of an admis-
sion fee.

(B) A permit under this paragraph shall grant to the per-

son to which it is issued the right, without obtaining any addi-
tional permit or authorization under this Act, to—

(i) take, import, purchase, offer to purchase, possess,
or transport the marine mammal that is the subject of the
permit; and

(i1) sell, export, or otherwise transfer possession of the
marine mammal, or offer to sell, export, or otherwise
transfer possession of the marine mammal—

(I) for the purpose of public display, to a person

that meets the requirements of clauses (1), (ii), and (iii)

of subparagraph (A);

(II) for the purpose of scientific research, to a per-
son that meets the requirements of paragraph (3); or
(III) for the purpose of enhancing the survival or
recovery of a species or stock, to a person that meets

the requirements of paragraph (4).

(C) A person to which a marine mammal is sold or ex-

ported or to which possession of a marine mammal is otherwise
transferred under the authority of subparagraph (B) shall have
the rights and responsibilities described in subparagraph (B)
with respect to the marine mammal without obtaining any ad-
ditional permit or authorization under this Act. Such respon-
sibilities shall be limited to—

(i) for the purpose of public display, the responsibility
to meet the requirements of clauses (i), (ii), and (iii) of sub-
paragraph (A),

(ii) for the purpose of scientific research, the responsi-
bility to meet the requirements of paragraph (3), and

(ii1) for the purpose of enhancing the survival or recov-
ery of a species or stock, the responsibility to meet the re-
quirements of paragraph (4).

(D) If the Secretary—

(i) finds in concurrence with the Secretary of Agri-
culture, that a person that holds a permit under this para-
graph for a marine mammal, or a person exercising rights
under subparagraph (C), no longer meets the requirements
of subparagraph (A)(ii) and is not reasonably likely to meet
those requirements in the near future, or

(i) finds that a person that holds a permit under this
paragraph for a marine mammal, or a person exercising
rights under subparagraph (C), no longer meets the re-
quirements of subparagraph (A) (i) or (iii) and is not rea-
sonably likely to meet those requirements in the near fu-
ture,
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the Secretary may revoke the permit in accordance with sec-
tion 104(e), seize the marine mammal, or cooperate with other
persons authorized to hold marine mammals under this Act for
disposition of the marine mammal. The Secretary may recover
from the person expenses incurred by the Secretary for that
seizure.

(E) No marine mammal held pursuant to a permit issued
under subparagraph (A), or by a person exercising rights under
subparagraph (C), may be sold, purchased, exported, or trans-
ported unless the Secretary is notified of such action no later
than 15 days before such action, and such action is for pur-
poses of public display, scientific research, or enhancing the
survival or recovery of a species or stock. The Secretary may
only require the notification to include the information re-
quired for the inventory established under paragraph (10).

(3)1(A) The Secretary may issue a permit under this para-
graph for scientific research purposes to an applicant which
submits with its permit application information indicating that
the taking is required to further a bona fide scientific purpose.
The Secretary may issue a permit under this paragraph before
the end of the public review and comment period required
under subsection (d)(2) if delaying issuance of the permit could
result in injury to a species, stock, or individual, or in loss of
unique research opportunities.

(B) No permit issued for purposes of scientific research
shall authorize the lethal taking of a marine mammal unless
the applicant demonstrates that a nonlethal method of con-
ducting the research is not feasible. The Secretary shall not
issue a permit for research which involves the lethal taking of
a marine mammal from a species or stock that is depleted, un-
less the Secretary determines that the results of such research
will directly benefit that species or stock, or that such research
fulfills a critically important research need.

(C) Not later than 120 days after the date of enactment of
the Marine Mammal Protection Act Amendments of 1994, the
Secretary shall issue a general authorization and imple-
menting regulations allowing bona fide scientific research that
may result only in taking by Level B harassment of a marine
mammal. Such authorization shall apply to persons which sub-
mit, by 60 days before commencement of such research, a letter
of intent via certified mail to the Secretary containing the fol-
lowing:

(i) The species or stocks of marine mammals which
may be harassed.

(i1) The geographic location of the research.

(iii) The period of time over which the research will be
conducted.

(iv) The purpose of the research, including a descrip-
tion of how the definition of bona fide research as estab-
lished under this Act would apply.

(v) Methods to be used to conduct the research.

1Margins so in law. Section 5(b)(2)(C) of the Marine Mammal Protection Act Amendments of
1994 (P.L. 103-238, 108 Stat. 538) amended paragraph (3) by striking the existing paragraph
and inserting this text.
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Not later than 30 days after receipt of a letter of intent to con-
duct scientific research under the general authorization, the
Secretary shall issue a letter to the applicant confirming that
the general authorization applies, or, if the proposed research
is likely to result in the taking (including Level A harassment)
of a marine mammal, shall notify the applicant that subpara-
graph (A) applies.

(4)(A) A permit may be issued for enhancing the survival or re-
covery of a species or stock only with respect to a species or stock
for which the Secretary, after consultation with the Marine Mam-
mal Commission and after notice and opportunity for public com-
ment, has first determined that—

(i) taking or importation is likely to contribute significantly
to maintaining or increasing distribution or numbers necessary
to ensure the survival or recovery of the species or stock; and

(ii) taking or importation is consistent (I) with any con-
servation plan adopted by the Secretary under section 115(b)
of this title or any recovery plan developed under section 4(f)
of the Endangered Species Act of 1973 for the species or stock,
or (IT) if there is no conservation or recovery plan in place,
with the Secretary’s evaluation of actions required to enhance
the survival or recovery of the species or stock in light to the
factors that would be addressed in a conservation plan or a re-
covery plan.

(B) A permit issued in accordance with this paragraph may
allow the captive maintenance of a marine mammal from a de-
pleted species or stock only if the Secretary—

(i) determines that captive maintenance is likely to con-
tribute to the survival or recovery of the species or stock by
maintaining a viable gene pool, increasing productivity, pro-
viding biological information, or establishing animal reserves;

(i) determines that the expected benefit to the affected
species or stock outweighs the expected benefit of alternatives
which do not require removal of animals from the wild; and

(iii) requires that the marine mammal or its progeny be re-
turned to the natural habitat of the species or stock as soon
as feasible, consistent with the objectives of any applicable con-
servation plan or recovery plan, or of any evaluation by the
Secretary under subparagraph (A).

The Secretary may allow the public display of such a marine mam-
mal only if the Secretary determines that such display is incidental
to the authorized maintenance and will not interfere with the at-
tainment of the survival or recovery objectives.

(5)1(A) The Secretary may issue a permit for the importa-
tion of polar bear parts (other than internal organs) taken in
sport hunts in Canada to an applicant which submits with its
permit application proof that the polar bear was legally har-
vested in Canada by the applicant. Such a permit shall be
issued if the Secretary, in consultation with the Marine Mam-
mal Commission and after notice and opportunity for public
comment, finds that—

1Margins so in law. Section 5(b)(2)(D) of the Marine Mammal Protection Act Amendments of
1994 (P.L. 103-238, 108 Stat. 539) added paragraphs (5) through (10).
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(i) Canada has a monitored and enforced sport hunt-
ing program consistent with the purposes of the Agree-
ment on the Conservation of Polar Bears;

(i1) Canada has a sport hunting program based on sci-
entifically sound quotas ensuring the maintenance of the
affected population stock at a sustainable level,

(iii) the export and subsequent import are consistent
with the provisions of the Convention on International
Trade in Endangered Species of Wild Fauna and Flora and
other international agreements and conventions; and

(iv) the export and subsequent import are not likely to
contribute to illegal trade in bear parts.

(B) The Secretary shall establish and charge a reasonable
fee for permits issued under this paragraph. All fees collected
under this paragraph shall be available to the Secretary until
expended for use in developing and implementing cooperative
research and management programs for the conservation of
polar bears in Alaska and Russia pursuant to section 113(d).

(C)i) The Secretary shall undertake a scientific review of
the impact of permits issued under this paragraph on the polar
bear population stocks in Canada within 2 years after the date
of enactment of this paragraph. The Secretary shall provide an
opportunity for public comment during the course of such re-
view, and shall include a response to such public comment in
the final report on such review.

(i) The Secretary shall not issue permits under this para-
graph after September 30, 1996, if the Secretary determines,
based on the scientific review, that the issuance of permits
under this paragraph is having a significant adverse impact on
the polar bear population stocks in Canada. The Secretary may
review such determination annually thereafter, in light of the
best scientific information available, and shall complete the re-
view not later than January 31 in any year a review is under-
taken. The Secretary may issue permits under this paragraph
whenever the Secretary determines, on the basis of such an-
nual review, that the issuance of permits under this paragraph
is not having a significant adverse impact on the polar bear
population stocks in Canada.

(D) The Secretary of the Interior shall, expeditiously after the
expiration of the applicable 30 day period under subsection (d)(2),
issue a permit for the importation of polar bear parts (other than
internal organs) from polar bears taken in sport hunts in Canada
before the date of enactment of the Marine Mammal Protection Act
Amendments of 1994, to each applicant who submits, with the per-
mit application, proof that the polar bear was legally harvested in
Canada by the applicant. The Secretary shall issue such permits
without regard to the provisions of subparagraphs (A) and (C)(ii) of
this paragraph, subsection (d)(3) of this section, and sections 101
and 102. This subparagraph shall not apply to polar bear parts
that were imported before the effective date of this subparagraph.

(6) A permit may be issued for photography for educational
or commercial purposes involving marine mammals in the wild
only to an applicant which submits with its permit application
information indicating that the taking will be limited to Level
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B harassment, and the manner in which the products of such
activities will be made available to the public.

(7) Upon request by a person for a permit under paragraph
(2), (3), or (4) for a marine mammal which is in the possession
of any person authorized to possess it under this Act and
which is determined under guidance under section 402(a) not
to be releasable to the wild, the Secretary shall issue the per-
mit to the person requesting the permit if that person—

(A) meets the requirements of clauses (i), (ii), and (iii)
of paragraph (2)(A), in the case of a request for a permit
under paragraph (2);

(B) meets the requirements of paragraph (3), in the
case of a request for a permit under that paragraph; or

(C) meets the requirements of paragraph (4), in the
case of a request for a permit under that paragraph.

(8)(A) No additional permit or authorization shall be re-
quired to possess, sell, purchase, transport, export, or offer to
sell or purchase the progeny of marine mammals taken or im-
ported under this subsection, if such possession, sale, purchase,
transport, export, or offer to sell or purchase is—

(1) for the purpose of public display, and by or to, re-
spectively, a person which meets the requirements of
clauses (1), (i1), and (iii) of paragraph (2)(A);

(i1) for the purpose of scientific research, and by or to,
respectively, a person which meets the requirements of
paragraph (3); or

(iii) for the purpose of enhancing the survival or recov-
ery of a species or stock, and by or to, respectively, a per-
son which meets the requirements of paragraph (4).

(B)(i) A person which has a permit under paragraph (2), or
a person exercising rights under paragraph (2)(C), which has
possession of a marine mammal that gives birth to progeny
shall—

(I) notify the Secretary of the birth of such progeny
within 30 days after the date of birth; and

(IT) notify the Secretary of the sale, purchase, or trans-
port of such progeny no later than 15 days before such ac-
tion.

(i1)) The Secretary may only require notification under
clause (i) to include the information required for the inventory
established under paragraph (10).

(C) Any progeny of a marine mammal born in captivity be-
fore the date of the enactment of the Marine Mammal Protec-
tion Act Amendments of 1994 and held in captivity for the pur-
pose of public display shall be treated as though born after
that date of enactment.

(9) No marine mammal may be exported for the purpose
of public display, scientific research, or enhancing the survival
or recovery of a species or stock unless the receiving facility
meets standards that are comparable to the requirements that
a person must meet to receive a permit under this subsection
for that purpose.

(10) The Secretary shall establish and maintain an inven-
tory of all marine mammals possessed pursuant to permits
issued under paragraph (2)(A), by persons exercising rights
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under paragraph (2)(C), and all progeny of such marine mam-

mals. The inventory shall contain, for each marine mammal,

only the following information which shall be provided by a

person holding a marine mammal under this Act:

(A) The name of the marine mammal or other identi-
fication.

(B) The sex of the marine mammal.

(C) The estimated or actual birth date of the marine
mammal.

(D) The date of acquisition or disposition of the marine
mammal by the permit holder.

(E) The source from whom the marine mammal was
acquired including the location of the take from the wild,
if applicable.

(F) If the marine mammal is transferred, the name of
the recipient.

(G) A notation if the animal was acquired as the result
of a stranding.

(H) The date of death of the marine mammal and the
cause of death when determined.

(d)(1) The Secretary shall prescribe such procedures as are nec-
essary to carry out this section, including the form and manner in
which application for permits may be made.

(2) The Secretary shall publish notice in the Federal Register
of each application made for a permit under this section. Such no-
tice shall invite the submission from interested parties, within thir-
ty days after the date of the notice, of written data or views, with
respect to the taking or importation proposed in such application.

(3) The applicant for any permit under this section must dem-
onstrate to the Secretary that the taking or importation of any ma-
rine mammal under such permit will be consistent with the pur-
poses of this Act and the applicable regulations established under
section 103 of this title.

(4) If within thirty days after the date of publication of notice
pursuant to paragraph (2) of this subsection with respect to any ap-
plication for a permit any interested party or parties request a
hearing in connection therewith, the Secretary may, within sixty
days following such date of publication, afford to such party or par-
ties an opportunity for such a hearing.

(5) As soon as practicable (but not later than thirty days) after
the close of the hearing or, if no hearing is held, after the last day
on which data, or views, may be submitted pursuant to paragraph
(2) of this subsection, the Secretary shall (A) issue a permit con-
taining such terms and conditions as he deems appropriate, or (B)
shall deny issuance of a permit. Notice of the decision of the Sec-
retary to issue or to deny any permit under this paragraph must
be published in the Federal Register within ten days after the date
of issuance or denial.

(6) Any applicant for a permit, or any party opposed to such
permit, may obtain judicial review of the terms and conditions of
any permit issued by the Secretary under this section or of his re-
fusal to issue such a permit. Such review, which shall be pursuant
to chapter 7 of Title 5, United States Code, may be initiated by fil-
ing a petition for review in the United States district court for the
district wherein the applicant for a permit resides, or has his prin-
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cipal place of business, or in the United States District Court for
the District of Columbia, within sixty days after the date on which
such permit is issued or denied.

(e)(1) The Secretary may modify, suspend, or revoke in whole
or part any permit issued by him under this section—

(A) in order to make any such permit consistent with any
change made after the date of issuance of such permit with re-
spect to any applicable regulation prescribed under section 103
of this title,

(B) in any case in which a violation of the terms and condi-
tions of the permit is found, or

(C) if, in the case of a permit under subsection (c)(5) au-
thorizing importation of polar bear parts, the Secretary, in con-
sultation with the appropriate authority in Canada, determines
that the sustainability of Canada’s polar bear population stocks
are being adversely affected or that sport hunting may be hav-
ing a detrimental effect on maintaining polar bear population
stocks throughout their range.

(2) Whenever the Secretary shall propose any modification,
suspension, or revocation of a permit under this subsection, the
permittee shall be afforded opportunity, after due notice, for a
hearing by the Secretary with respect to such proposed modifica-
tion, suspension, or revocation. Such proposed action by the Sec-
retary shall not take effect until a decision is issued by him after
such hearing. Any action taken by the Secretary after such a hear-
ing is subject to judicial review on the same basis as is any action
taken by him with respect to a permit application under paragraph
(5) of subsection (d) of this section.

(3) Notice of the modification, suspension, or revocation of any
permit by the Secretary shall be published in the Federal Register
within ten days from the date of the Secretary’s decision.

(f) Any permit issued under this section must be in the posses-
sion of the person to whom it is issued (or an agent of such person)
during—

(1) the time of the authorized or taking importation;

(2) the period of any transit of such person or agent which
is incident to such taking or importation; and

(3) any other time while any marine mammal taken or im-
ported under such permit is in the possession of such person
or agent.

A duplicate copy of the issued permit must be physically attached
to the container, package, enclosure, or other means of contain-
ment, in which the marine mammal is placed for purposes of stor-
age, transit, supervision, or care.

(g) The Secretary shall establish and charge a reasonable fee
for permits issued under this section.

(h) GENERAL PERMITS.—

(1) Consistent with the regulations prescribed pursuant to
section 103 of this title and to the requirements of section 101
of this title, the Secretary may issue an annual permit to a
United States purse seine fishing vessel for the taking of such
marine mammals, and shall issue regulations to cover the use
of any such annual permits.

(2) Such annual permits for the incidental taking of ma-
rine mammals in the course of commercial purse seine fishing
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for yellowfin tuna in the eastern tropical Pacific Ocean shall be
governed by section 306 of this Act, subject to the regulations
issued pursuant to section 303 of this Act.

PENALTIES

SEC. 105. [16 U.S.C. 1375] (a)(1) Any person who violates any
provision of this title or of any permit or regulation issued there-
under, except as provided in section 118, may be assessed a civil
penalty by the Secretary of not more than $10,000 for each such
violation. No penalty shall be assessed unless such person is given
notice and opportunity for a hearing with respect to such violation.
Each unlawful taking or importation shall be a separate offense.
Any such civil penalty may be remitted or mitigated by the Sec-
retary for good cause shown. Upon any failure to pay a penalty as-
sessed under this subsection, the Secretary may request the Attor-
ney General to institute a civil action in a district court of the
United States for any district in which such person is found, re-
sides, or transacts business to collect the penalty and such court
shall have jurisdiction to hear and decide any such action.

(2) In any case involving an alleged unlawful importation of a
marine mammal or marine mammal product, if such importation is
made by an individual for his own personal or family use (which
does not include importation as an accommodation to others or for
sale or other commercial use), the Secretary may, in lieu of insti-
tuting a proceeding under paragraph (1), allow the individual to
abandon the mammal or product, under procedures to be pre-
scribed by the Secretary, to the enforcement officer at the port of
entry.

(b) Any person who knowingly violates any provision of this
title or of any permit or regulation issued thereunder (except as
provided in section 118) shall, upon conviction, be fined not more
than $20,000 for each such v1olat10n or 1mprlsoned for not more
than one year, or both.

(16 U.S.C. 1375)
VESSEL FINE, CARGO FORFEITURE, AND REWARDS

SEC. 106. [16 U.S.C. 1376] (a) Any vessel or other conveyance
subject to the jurisdiction of the United States that is employed in
any manner in the unlawful taking of any marine mammal shall
have its entire cargo or the monetary value thereof subject to sei-
zure and forfeiture. All provisions of law relating to the seizure, ju-
dicial forfeiture, and condemnation of cargo for violation of the cus-
toms laws, the disposition of such cargo, and the proceeds from the
sale thereof, and the remission or mitigation of any such forfeiture,
shall apply with respect to the cargo of any vessel or other
conveyanceseized in connection with the unlawful taking of a ma-
rine mammal insofar as such provisions of law are applicable and
not inconsistent with the provisions of this title.

(b) Any vessel subject to the jurisdiction of the United States
that is employed in any manner in the unlawful taking of any ma-
rine mammal shall be liable for a civil penalty of not more than
$25,000. Such penalty shall be assessed by the district court of the
United States having jurisdiction over the vessel. Clearance of a
vessel against which a penalty has been assessed, from a port of
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the United States, may be withheld until such penalty is paid, or
until a bond or otherwise satisfactory surety is posted. Such pen-
alty shall constitute a maritime lien on such vessel which may be
recovered by action in rem in the district court of the United States
having jurisdiction over the vessel.

(c) Upon the recommendation of the Secretary, the Secretary of
the Treasury is authorized to pay an amount equal to one-half of
the fine incurred but not to exceed $2,500 to any person who fur-
nishes information which leads to a conviction for a violation of
this title. Any officer or employee of the United States or of any
State or local government who furnishes information or renders
service in the performance of his official duties shall not be eligible
for payment under this section.

ENFORCEMENT

SeEc. 107. [16 U.S.C. 1377] (a) Except as otherwise provided
in this title, the Secretary shall enforce the provisions of this title.
The Secretary may utilize, by agreement, the personnel, services,
and facilities of any other Federal agency for purposes of enforcing
this title.

(b) The Secretary may also designate officers and employees of
any State or of any possession of the United States to enforce the
provisions of this title. When so designated, such officers and em-
ployees are authorized to function as Federal law enforcement
agents for these purposes, but they shall not be held and consid-
ered as employees of the United States for the purposes of any laws
administered by the Director of the Office of Personnel Manage-
ment.

(c) The judges of the district courts of the United States and
the United States magistrates may, within their respective jurisdic-
tions, upon proper oath or affirmation showing probable cause,
issue such warrants or other process, including warrants or other
process issued in admiralty proceedings in United States district
courts, as may be required for enforcement of this title and any
regulations issued thereunder.

(d) Any person authorized by the Secretary to enforce this title
may execute any warrant or process issued by any officer or court
of competent jurisdiction for the enforcement of this title. Such per-
Eonl so authorized may, in addition to any other authority conferred

y law—

(1) with or without warrant or other process, arrest any
person committing in his presence or view a violation of this
title or the regulations issued thereunder;

(2) with a warrant or other process, or without a warrant
if he has reasonable cause to believe that a vessel or other con-
veyance subject to the jurisdiction of the United States or any
person on board is in violation of any provision of this title or
the regulations issued thereunder, search such vessel or con-
veyance and arrest such person,;

(3) seize the cargo of any vessel or other conveyance sub-
ject to the jurisdiction of the United States used or employed
contrary to the provisions of this title or the regulations issued
hereunder or which reasonably appears to have been so used
or employed; and
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(4) seize, whenever and wherever found, all marine mam-
mals and marine mammal products taken or retained in viola-
tion of this title or the regulations issued thereunder and shall
dispose of them in accordance with regulations prescribed by
the Secretary.

(e)(1) Whenever any cargo or marine mammal or marine mam-
mal product is seized pursuant to this section, the Secretary shall
expedite any proceedings commenced under section 105(a) or (b) of
this title. All marine mammals or marine mammal products or
other cargo so seized shall be held by any person authorized by the
Secretary pending disposition of such proceedings. The owner or
consignee of any such marine mammal or marine mammal product
or other cargo so seized shall, as soon as practicable following such
seizure, be notified of that fact in accordance with regulations es-
tablished by the Secretary.

(2) The Secretary may, with respect to any proceeding under
section 105(a) or (b) of this title, in lieu of holding any marine
mammal or marine mammal product or other cargo, permit the
person concerned to post bond or other surety satisfactory to the
Secretary pending the disposition of such proceeding.

(3)(A) Upon the assessment of a penalty pursuant to section
105(a) of this title, all marine mammals and marine mammal prod-
ucts or other cargo seized in connection therewith may be pro-
ceeded against in any court of competent jurisdiction and forfeited
to the Secretary for disposition by him in such manner as he deems
appropriate.

(B) Upon conviction for violation of section 105(b) of this title,
all marine mammals and marine mammal products seized in con-
nection therewith shall be forfeited to the Secretary for disposition
by him in such manner as he deems appropriate. Any other prop-
erty or item so seized may, at the discretion of the court, be for-
feited to the United States or otherwise disposed of.

(4) If with respect to any marine mammal or marine mammal
product or other cargo so seized—

(A) a civil penalty is assessed under section 105(a) of this
title and no judicial action is commenced to obtain the for-
feiture of such mammal or product within thirty days after
such assessment, such marine mammal or marine mammal
product or other cargo shall be immediately returned to the
owner or the consignee; or

(B) no conviction results from an alleged violation of sec-
tion 105(b) of this title, such marine mammal or marine mam-
mal product or other cargo shall immediately be returned to
the owner or consignee if the Secretary does not, with
thirtydays after the final disposition of the case involving such
alleged violation, commence proceedings for the assessment of
a civil penalty under section 105(a) of this title.

INTERNATIONAL PROGRAM

SEC. 108. [16 U.S.C. 1378] (a) The Secretary, through the Sec-
retary of State, shall—

(1) initiate negotiations as soon as possible for the develop-
ment of bilateral or multinational agreements with other na-
tions for the protection and conservation of all marine mam-
mals covered by this Act;



Sec. 108

MARINE MAMMAL PROTECTION ACT OF 1972 214

(2) initiate—

(A) negotiations as soon as possible with all foreign
governments which are engaged in, or which have persons
or companies engaged in, commercial fishing operations
which are found by the Secretary to be unduly harmful to
any species or population stock of marine mammal, for the
purpose of entering into bilateral and multilateral treaties
with such countries to protect marine mammals, with the
Secretary of State to prepare a draft agenda relating to
this matter for discussion at appropriate international
meetings and forums;

(B) discussions with foreign governments whose ves-
sels harvest yellowfin tuna with purse seines in the east-
ern tropical Pacific Ocean, for the purpose of concluding,
through the Inter-American Tropical Tuna Commission or
such other bilateral or multilateral institutions as may be
appropriate, international arrangements for the conserva-
tion of marine mammals taken incidentally in the course
of harvesting such tuna, which should include provisions
for (i) cooperative research into alternative methods of lo-
cating and catching yellowfin tuna which do not involve
the taking of marine mammals, (ii) cooperative research on
the status of affected marine mammal population stocks,
(ii1) reliable monitoring of the number, rate, and species of
marine mammals taken by vessels of harvesting nations,
(iv) limitations on incidental take levels based upon the
best scientific information available, and (v) the use of the
best marine mammal safety techniques and equipment
that are economically and technologically practicable to re-
duce the incidental kill and serious injury of marine mam-
mals to insignificant levels approaching a zero mortality
and serious injury rate;

(C) negotiations to revise the Convention for the Es-
tablishment of an Inter-American Tropical Tuna Commis-
sion (1 U.S.T. 230; TIAS 2044) which will incorporate—

(i) the conservation and management provisions
agreed to by the nations which have signed the Dec-
laration of Panama and in the Straddling Fish Stocks
and Highly Migratory Fish Stocks Agreement, as
opened for signature on December 4, 1995; and

(i) a revised schedule of annual contributions to
the expenses of the Inter-American Tropical Tuna
Commission that is equitable to participating nations;
and
(D) discussions with those countries participating, or

likely to participate, in the International Dolphin Con-
servation Program, for the purpose of identifying sources
of funds needed for research and other measures pro-
moting effective protection of dolphins, other marine spe-
cies, and the marine ecosystem,;

(3) encourage such other agreements to promote the pur-

poses of this Act with other nations for the protection of spe-
cific ocean and land regions which are of special significance to
the health and stability of marine mammals;



215 MARINE MAMMAL PROTECTION ACT OF 1972 Sec. 108

(4) initiate the amendment of any existing international
treaty for the protection and conservation of any species of ma-
rine mammal to which the United States is a party in order
to make such treaty consistent with the purposes and policies
of this Act;

(5) seek the convening of any international ministerial
meeting on marine mammals before July 1, 1973, for the pur-
poses of (A) the negotiation of a binding international conven-
tion for the protection and conservation of all marine mam-
mals, and (B) the implementation of paragraph (3) of this sec-
tion; and

(6) provide to the Congress by not later than one year after
the date of the enactment of this Act a full report on the re-
sults of his efforts under this section.

(b)(1) In addition to the foregoing, the Secretary shall—
(A) in consultation with the Marine Mammal Commission
established by section 201 of this Act, undertake a study of the
North Pacific fur seals to determine whether herds of such
seals subject to the jurisdiction of the United States are pres-
ently at their optimum sustainable population and what popu-
lation trends are evident; and
(B) in consultation with the Secretary of State, promptly
undertake a comprehensive study of the provisions of this Act,
as they relate to North Pacific fur seals, and the provisions of
the North Pacific Fur Seal Convention signed on February 9,
1957, as extended (hereafter referred to in this subsection as
the “Convention”), to determine what modifications, if any,
should be made to the provisions of the Convention, or of this
Act, or both, to make the Convention and this Act consistent
with each other.
The Secretary shall complete the studies required under this para-
graph not later than one year after the date of enactment of this
Act and shall immediately provide copies thereof to Congress.

(2) If the Secretary finds—

(A) as a result of the study required under paragraph
(1)(A) of this subsection, that the North Pacific fur seal herds
are below their optimum sustainable population and are not
trending upward toward such level, or have reached their opti-
mum sustainable population but are commencing a downward
trend, and believes the herds to be in danger of depletion; or

(B) as a result of the study required under paragraph
(1)(B) of this subsection, that modifications of the Convention
are desirable to make it and this Act consistent;

he shall, through the Secretary of State, immediately initiate nego-
tiations to modify the Convention so as to (i) reduce or halt the tak-
ing of seals to the extent required to assure that such herds attain
and remain at their optimum sustainable population, or (ii) make
the Convention and this Act consistent; or both, as the case may
be. If negotiations to so modify the Convention are unsuccessful,
the Secretary shall, through the Secretary of State, take such steps
as may be necessary to continue the existing Convention beyond its
present termination date so as to continue to protect and conserve
the North Pacific fur seals and to prevent a return to pelagic seal-
ing.
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(c) The Secretary shall include a description of the annual re-
sults of discussions initiated and conducted pursuant to subsection
(a)(2)(B), as well as any proposals forfurther action to achieve the
purposes of that subsection, in the report required under section
103(f) of this title.

FEDERAL COOPERATION WITH STATES

SEc. 109. [16 U.S.C. 13791 (a) No State may enforce, or at-
tempt to enforce, any State law or regulation relating to the taking
of any species (which term for purposes of this section includes any
population stock) of marine mammal within the State unless the
Secretary has transferred authority for the conservation and man-
agement of that species (hereinafter referred to in this section as
“management authority”) to the State under subsection (b)(1).

(b)(1) Subject to paragraph (2) and subsection (f), the Secretary
shall transfer management authority for a species of marine mam-
mal to a State if the Secretary finds, after notice and opportunity
for public comment, that the State has developed and will imple-
ment a program for the conservation and management of the spe-
cies that—

(A) is consistent with the purposes, policies, and goals of
this Act and with international treaty obligations;

(B) requires that all taking of the species be humane;

(C) does not permit the taking of the species unless and
until—

(i) the State has determined, under a process con-
sistent with the standards set forth in subsection (¢c)—

(I) that the species is at its optimum sustainable
population (hereinafter in this section referred to as
“OSP”), and

(IT) the maximum number of animals of that spe-
cies that may be taken without reducing the species
below its OSP, and
(i1) the determination required under clause (i) is final

and implemented under State law, and, if a cooperative al-
location agreement for the species is required under sub-
section (d)(1), such an agreement is implemented;

(D) does not permit the taking of a number of animals of
the species that exceeds the maximum number determined
pursuant to subparagraph (C)G)(II), and, in the case of taking
for subsistence uses (as defined in subsection (f)(2)), does not
permit the taking of a number of animals that would be incon-
sistent with the maintenance of the species at its OSP;

(E) does not permit the taking of the species for scientific
research, public display, or enhancing the survival or recovery
of a species or stock, except for taking for such purposes that
is undertaken by, or on behalf of, the State;

(F) provides procedures for acquiring data, and evaluating
such data and other new evidence, relating to the OSP of the
species, and the maximum take that would maintain the spe-
cies at that level, and, if required on the basis of such evalua-
tion, for amending determinations under subparagraph (C)(i);

(G) provides procedures for the resolution of differences be-
tween the State and the Secretary that might arise during the
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development of a cooperative allocation agreement under sub-

section (d)(1); and

(H) provides for the submission of an annual report to the
Secretary regarding the administration of the program during
the reporting period.

(2) During the period between the transfer of management au-
thority for a species to a State under paragraph (1) and the time
at which the implementation requirements under paragraph
(1)(C)(ii) are complied with—

(A) the State program shall not apply with respect to the
taking of the species within the State for any purpose, or
under any condition, provided for under section 101; and

(B) the Secretary shall continue to regulate, under this
title, all takings of the species within the State.

(3) After the determination required under paragraph (1)(C)(i)
regarding a species is final and implemented under State law and
after a cooperative allocation agreement described in subsection
(d)(1), if required, is implemented for such species—

(A) such determination shall be treated, for purposes of ap-
plying this title beyond the territory of the State, as a deter-
mination made in accordance with section 103 and as an appli-
cable waiver under section 101(a)(3);

(B) the Secretary shall regulate, without regard to this sec-
tion other than the allocations specified under such an agree-
ment, the taking of the species—

(i) incidentally in the course of commercial fishing op-
erations (whether provided for under section 101(a)(2) or

(4)), or in the course of other specified activities provided

for under section 101(a)(5), in the zone described in section

3(14)(B), and

(i1) for scientific research, public display, or enhancing

the survival or recovery of a species or stock (other than
by, or on behalf of, the State), except that any taking au-
thorized under a permit issued pursuant to section
101(a)(1) after the date of the enactment of the 1981
amendment to this sub- section allowing the removal of
live animals from habitat within the State shall not be ef-
fective if the State agency disapproves, on or before the
date of issuance of the permit, such taking as being incon-
sistent with the State program; and

(C) section 101(b) shall not apply.

(c) The State process required under subsection (b)(1)(C) must
comply with the following standards:

(1) The State agency with management authority for the
species (hereinafter in this section referred to as the “State
agency”’) must make an initial determination regarding the fac-
tors described in clause (i) of that subsection. The State agency
must identify, and make available to the public under reason-
able circumstances, the documentation supporting such initial
determination. Unless request for a hearing under paragraph
(2) regarding the initial determination is timely made, the ini-
tial determination shall be treated as final under State law.

(2) The State agency shall provide opportunity, at the re-
quest of any interested party, for a hearing with respect to the
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initial determination made by it under paragraph (1) at which

interested parties may—

(A) present oral and written evidence in support of or
against such determination; and

(B) cross-examine persons presenting evidence at the
hearing.

The State agency must give public notice of the hearing and

make available to the public within a reasonable time before

commencing the hearing a list of the witnesses for the State
and a general description of the documentation and other evi-
dence that will be relied upon by such witnesses.

(3) The State agency, solely on the basis of the record de-
veloped at a hearing held pursuant to paragraph (2), must
make a decision regarding its initial determination under para-
graph (1) and shall include with the record a statement of the
findings and conclusions, and the reason or basis therefor, on
all material issues.

(4) Opportunity for judicial review of the decision made by
the State agency on the record under paragraph (3), under
scope of review equivalent to that provided for in section 706(2)
(A) through (E) of Title 5, United States Code, must be avail-
able under State law. The Secretary may not initiate judicial
review of any such decision.

(d)(1) If the range of a species with respect to which a deter-
mination under paragraph (1)(C)(i) of subsection (b) is made ex-
tends beyond the territorial waters of the State, the State agency
and the Secretary (who shall first coordinate with the Marine
Mammal Commission and the appropriate Regional Fishery Man-
agement Council established under section 302 of the Act of April
13, 1976 (16 U.S.C. 1852)) shall enter into a cooperative allocation
agreement providing procedures for allocating, on a timely basis,
such of the number of animals, as determined under paragraph
(1)(C)E)I) of subsection (b), as may be appropriate with priority of
allocation being given firstly to taking for subsistence uses in the
case of the State of Alaska, and secondly to taking for purposes
provided for under section 101(a) within the zone described in sec-
tion 3(14)(B).

(2) If the State agency requests the Secretary to regulate the
taking of a species to which paragraph (1) applies within the zone
described in section 3(14)(B) for subsistence uses or for hunting, or
both, in a manner consistent with the regulation by the State agen-
cy of such taking within the State, the Secretary shall adopt, and
enforce within such zone, such of the State agency’s regulatory pro-
visions as the Secretary considers to be consistent with his admin-
istration of section 101(a) within such zone. The Secretary shall
adopt such provisions through the issuance of regulations under
section 553 of Title 5, United States Code, and with respect to such
issuance theRegulatory Flexibility Act, the Paperwork Reduction
Act, Executive Order No. 12291, dated February 17, 1981, and the
thirty-day notice requirement in subsection (d) of such section 553
shall not apply. For purposes of sections 105, 106, and 107, such
regulations shall be treated as having been issued under this title.

(e)(1) Subject to paragraph (2), the Secretary shall revoke,
after opportunity for a hearing, any transfer of management au-
thority made to a State under subsection (b)(1) if the Secretary
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finds that the State program for the conservation and management
of the species concerned is not being implemented, or is being im-
plemented in a manner inconsistent with the provisions of this sec-
tion or the provisions of the program. The Secretary shall also es-
tablish a procedure for the voluntary return by a State to the Sec-
retary of species management authority that was previously trans-
ferred to the State under subsection (b)(1).

(2)(A) The Secretary may not revoke a transfer of management
authority under paragraph (1) unless—

(i) The Secretary provides to the State a written notice of
intent to revoke together with a statement, in detail, of those
actions, or failures to act, on which such intent is based; and

(i1) during the ninety-day period after the date of the no-
tice of intent to revoke—

(I) the Secretary provides opportunity for consultation
between him and the State concerning such State actions
or failures to act and the remedial measures that should
be taken by the State, and

(II) the State does not take such remedial measures as
are necessary, in the judgment of the Secretary, to bring
its conservation and management program, or the admin-
istration or enforcement of the program, into compliance
with the provisions of this section.

(B) When a revocation by the Secretary of a transfer of man-
agement authority to a State becomes final, or the State volun-
tarily returns management authority to the Secretary, the Sec-
retary shall regulate the taking, and provide for the conservation
and management, of the species within the State in accordance
with the provisions of this Act (and in the case of Alaskan Natives,
section 101(b) and subsection (i) of this section shall apply upon
such revocation or return of management authority).

(f)(1) The Secretary may not transfer management authority to
the State of Alaska under subsection (b)(1) for any species of ma-
rine mammal unless—

(A) the State has adopted and will implement a statute
and regulations that insure that the taking of the species for
subsistence uses—

(i) is accomplished in a nonwasteful manner,

1 (i1) will be the priority consumptive use of the species,
an

(iii) if required to be restricted, such restriction will be
based upon—

(I) the customary and direct dependence upon the
species as the mainstay of livelihood,

(IT) local residency, and

(IIT) the availability of alternative resources; and

(B) the State has adopted a statute or regulation that re-
quires that any consumptive use of marine mammal species,
other than for subsistence uses, will be authorized during a
regulatory year only if the appropriate agency first makes find-
ings, based on an administrative record before it, that—

(i) such use will have no significant adverse impact
upon subsistence uses of the species, and

(i) the regulation of such use, including, but not lim-
ited to, licensing of marine mammal hunting guides and



Sec. 109 MARINE MAMMAL PROTECTION ACT OF 1972 220

the assignment of guiding areas, will, to the maximum ex-

tent practicable, provide economic opportunities for the

residents of the rural coastal villages of Alaska who en-
gage in subsistence uses of that species.

(2) For purposes of paragraph (1), the term “subsistence uses”
means the customary and traditional uses by rural Alaska resi-
dents of marine mammals for direct personal or family consump-
tion as food, shelter, fuel, clothing, tools, or transportation; for the
making and selling of handicraft articles out of nonedible byprod-
ucts of marine mammals taken for personal or family consumption;
and for barter, or sharing for personal or family consumption. As
used in this paragraph—

(A) The term “family” means all persons related by blood,
marriage, or adoption, or any person living within a household
on a permanent basis.

(B) The term “barter” means the exchange of marine mam-
mals or their parts, taken for subsistence uses—

(i) for other wildlife or fish or their parts, or

(ii) for other food or for nonedible items other than
money if the exchange is of a limited and noncommercial
nature.

(g) Neither the transfer of management authority to a State
under subsection (b)(1), nor the revocation or voluntary return of
such authority under subsection (e), shall be deemed to be an ac-
tion for which an environmental impact statement is required
under section 102 of the National Environmental Policy Act of
1969.

(h)(1) Nothing in this title or title IV shall prevent a Federal,
State, or local government official or employee or a person des-
ignated under section 112(c) from taking, in the course of his or her
duties as an official, employee, or designee, a marine mammal in
a humane manner (including euthanasia) if such taking is for—

(A) the protection or welfare of the mammal,

(B) the protection of the public health and welfare, or

(C) the nonlethal removal of nuisance animals.

(2) Nothing in this title shall prevent the Secretary or a person
designated under section 112(c) from importing a marine mammal
into the United States if such importation is necessary to render
medical treatment that is not otherwise available.

(3) In any case in which it is feasible to return to its natural
habitat a marine mammal taken or imported under circumstances
described in this subsection, steps to achieve that result shall be
taken.

(i) The Secretary may (after providing notice thereof in the
Federal Register and in newspapers of general circulation, and
through appropriate electronic media, in the affected area and pro-
viding opportunity for a hearing thereon in such area) prescribe
regulations requiring the marking, tagging, and reporting of ani-
mals taken pursuant to section 101(b).

(j) The Secretary may make grants to States to assist them—

(1) in developing programs, to be submitted for approval
under subsection (b), for the conservation and management of
species of marine mammals; and
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(2) in administering such programs if management author-
ity for such species is transferred to the State under such sub-
section.

Grants made under this subsection may not exceed 50 per centum
of the costs of developing a State program before Secretarial ap-
proval, or of administering the program thereafter.

(k) The Secretary is authorized and directed to enter into coop-
erative arrangements with the appropriate officials of any State for
the delegation to such State of the administration and enforcement
of this title: Provided, That any such arrangement shall contain
such provisions as the Secretary deems appropriate to insure that
the purposes and policies of this Act will be carried out.

(1)(1) There are authorized to be appropriated to the Depart-
ment of the Interior, for the purposes of carrying out this section,
not to exceed $400,000 for each of the fiscal years ending Sep-
tember 30, 1979, September 30, 1980, and September 30, 1981.

(2) There are authorized to be appropriated to the Department
of Commerce, for the purposes of carrying out this section, not to
exceed $225,000 for each of the fiscal years ending September 30,
1979, September 30, 1980, and September 30, 1981.

MARINE MAMMAL RESEARCH GRANTS

SEC. 110. [16 U.S.C. 1380] (a) The Secretary is authorized to
make grants, or to provide financial assistance in such other form
as he deems appropriate, to any Federal or State agency, public or
private institution, or other person for the purpose of assisting such
agency, institution, or person to undertake research in subjects
which are relevant to the protection and conservation of marine
mammals. In carrying out this subsection, the Secretary shall un-
dertake a program of, and shall provide financial assistance for, re-
search into new methods of locating and catching yellowfin tuna
without the incidental taking of marine mammals. The Secretary
shall include a description of the annual results of research carried
out under this section in the report required under section 103(f).

(b) Any grant or other financial assistance provided by the Sec-
retary pursuant to this section shall be subject to such terms and
conditions as the Secretary deems necessary to protect the interests
of the United States and shall be made after review by the Marine
Mammal Commission.

(c)(1) No later than 1 year after the date of enactment of the
Marine Mammal Protection Act Amendments of 1994, the Sec-
retary of Commerce shall convene a regional workshop for the Gulf
of Maine to assess human-caused factors affecting the health and
stability of that marine ecosystem, of which marine mammals are
a part. The workshop shall be conducted in consultation with the
Marine Mammal Commission, the adjacent coastal States, individ-
uals with expertise in marine mammal biology and ecology, rep-
resentatives from environmental organizations, the fishing indus-
try, and other appropriate persons. The goal of the workshop shall
be to identify such factors, and to recommend a program of re-
search and management to restore or maintain that marine eco-
system and its key components that—

(A) protects and encourages marine mammals to develop to
the greatest extent feasible commensurate with sound policies
of resource management;
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(B) has as the primary management objective the mainte-
nance of the health and stability of the marine ecosystems;

(C) ensures the fullest possible range of management op-
tions for future generations; and

(D) permits nonwasteful, environmentally sound develop-
ment of renewable and nonrenewable resources.

(2) On or before December 31, 1995, the Secretary of Com-
merce shall submit to the Committee on Merchant Marine and
Fisheries! of the House of Representatives and the Committee on
Commerce, Science and Transportation of the Senate a report con-
taining the results of the workshop under this subsection, proposed
regulatory or research actions, and recommended legislative action.

(d)(1) The Secretary of Commerce, in consultation with the Sec-
retary of the Interior, the Marine Mammal Commission, the State
of Alaska, and Alaska Native organizations, shall, not later than
180 days after the date of enactment of the Marine Mammal Pro-
tection Act Amendments of 1994, undertake a scientific research
program to monitor the health and stability of the Bering Sea ma-
rine ecosystem and to resolve uncertainties concerning the causes
of population declines of marine mammals, sea birds, and other liv-
ing resources of that marine ecosystem. The program shall address
the research recommendations developed by previous workshops on
Bering Sea living marine resources, and shall include research on
subsistence uses of such resources and ways to provide for the con-
tinued opportunity for such uses.

(2) To the maximum extent practicable, the research program
undertaken pursuant to paragraph (1) shall be conducted in Alas-
ka. The Secretary of Commerce shall utilize, where appropriate,
traditional local knowledge and may contract with a qualified Alas-
ka Native organization to conduct such research.

(38) The Secretary of Commerce, the Secretary of the Interior,
and the Commission shall address the status and findings of the
research program in their annual reports to Congress required by
sections 103(f) and 204 of this Act.

COMMERCIAL FISHERIES GEAR DEVELOPMENT

SEc. 111. [16 U.S.C. 1381] (a) The Secretary of the depart-
ment in which the National Oceanic and Atmospheric Administra-
tion is operating (hereafter referred to in this section as the “Sec-
retary”) is hereby authorized and directed to immediately under-
take a program of research and development for the purpose of de-
vising improved fishing methods and gear so as to reduce to the
maximum extent practicable the incidental taking of marine mam-
mals in connection with commercial fishing. At the end of the full
twenty-four calendar month period following the date of the enact-
ment of this Act, the Secretary shall deliver his report in writing
to the Congress with respect to the results of such research and de-
velopment. For the purposes of this section, there is hereby author-
ized to be appropriated the sum of $1,000,000 for the fiscal year
ending June 30, 1973, and the same amount for the next fiscal

1The Committee on Merchant Marine and Fisheries of the House of Representatives was abol-
ished by House Resolution No. 6, One Hundred Fourth Congress, Jan. 4, 1995. The former juris-
diction of such committee is divided among the Committee on Resources, the Committee on
Transportation and Infrastructure, and the Committee on Armed Services of the House of
Representatives.
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year. Funds appropriated for this section shall remain available
until expended.

(b) The Secretary, after consultation with the Marine Mammal
Commission, is authorized and directed to issue, as soon as prac-
ticable, such regulations, covering the twenty-four-month period re-
ferred to in section 101(a)(2) of this title, as he deems necessary or
advisable, to reduce to the lowest practicable level the taking of
marine mammals incidental to commercial fishing operations. Such
regulations shall be adopted pursuant to section 553 of Title 5,
United States Code. In issuing such regulations, the Secretary
shall take into account the results of any scientific research under
subsection (a) of this section and, in each case, shall provide a rea-
sonable time not exceeding four months for the persons affected to
implement such regulations.

(c) Additionally, the Secretary and Secretary of State are di-
rected to commence negotiations within the Inter-American Trop-
ical Tuna Commission in order to effect essential compliance with
the regulatory provisions of this Act so as to reduce to the max-
imum extent feasible the incidental taking of marine mammals by
vessels involved in the tuna fishery. The Secretary and Secretary
of State are further directed to request the Director of Investiga-
tions of the Inter-American Tropical Tuna Commission to make
recommendations to all member nations of the Commission as soon
as ispracticable as to the utilization of methods and gear devised
under subsection (a) of this section.

(d) Furthermore, after timely notice and during the period of
research provided in this section, duly authorized agents of the Sec-
retary are hereby empowered to board and to accompany any com-
mercial fishing vessel documented under the laws of the United
States, there being space available, on a regular fishing trip for the
purpose of conducting research or observing operations in regard to
the development of improved fishing methods and gear as author-
ized by this section. Such research and observation shall be carried
out in such manner as to minimize interference with fishing oper-
ations. The Secretary shall provide for the cost of quartering and
maintaining such agents. No master, operator, or owner of such a
vessel shall impair or in any way interfere with the research or ob-
servation being carried out by agents of the Secretary pursuant to
this section.

REGULATIONS AND ADMINISTRATION

SEc. 112. [16 U.S.C. 1382] (a) The Secretary, in consultation
with any other Federal agency to the extent that such agency may
be affected, shall prescribe such regulations as are necessary and
appropriate to carry out the purposes of this title.

(b) Each Federal agency is authorized and directed to cooperate
with the Secretary, in such manner as may be mutually agreeable,
in carrying out the purposes of this title.

(c) The Secretary may enter into such contracts, leases, cooper-
ative agreements, or other transactions as may be necessary to
carry out the purposes of this title or title IV and on such terms
as he deems appropriate with any Federal or State agency, public
or private institution, or other person.

(d) The Secretary shall review annually the operation of each
program in which the United States participates involving the tak-
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ing of marine mammals on land. If at any time the Secretary finds
that any such program cannot be administered on lands owned by
the United States or in which the United States has an interest in
a manner consistent with the purposes of policies of this Act, he
shall suspend the operation of that program and shall include in
the annual report to the public and the Congress required under
section 103(f) of this Act his reasons for such suspension, together
with recommendations for such legislation as he deems necessary
and appropriate to resolve the problem.

(e) If the Secretary determines, based on a stock assessment
under section 117 or other significant new information obtained
under this Act, that impacts on rookeries, mating grounds, or other
areas of similar ecological significance to marine mammals may be
causing the decline or impeding the recovery of a strategic stock,
the Secretary may develop and implement conservation or manage-
ment measures to alleviate those impacts. Such measures shall be
developed and implemented after consultation with the Marine
Mammal Commission and the appropriate Federal agencies and
after notice and opportunity for public comment.

APPLICATION TO OTHER TREATIES AND CONVENTIONS

SEc. 113. [16 U.S.C. 1383] (a) The provisions of this title shall
be deemed to be in addition to and not in contravention of the pro-
visions of any existing international treaty, convention, or agree-
ment, or any statute implementing the same, which may otherwise
apply to the taking of marine mammals. Upon a finding by the Sec-
retary that the provisions of any international treaty, convention,
or agreement, or any statute implementing the same has been
made applicable to persons subject to the provisions of this title in
order to effect essential compliance with the regulatory provisions
of this Act so as to reduce to the lowest practicable level the taking
of marine mammals incidental to commercial fishing operations,
section 105 of this title may not apply to such persons.

(b) Not later than 1 year after the date of enactment of the
Marine Mammal Protection Act Amendments of 1994, the Sec-
retary of the Interior shall, in consultation with the contracting
parties, initiate a review of the effectiveness of the Agreement on
the Conservation of Polar Bears, as provided for in Article IX of the
Agreement, and establish a process by which future reviews shall
be conducted.

(c) The Secretary of the Interior, in consultation with the Sec-
retary of State and the Marine Mammal Commission, shall review
the effectiveness of United States implementation of the Agreement
on the Conservation of Polar Bears, particularly with respect to the
habitat protection mandates contained in Article II. The Secretary
shall report the results of this review to the Committee on Mer-
chant Marine and Fisheries! of the House of Representatives and
the Committee on Commerce, Science, and Transportation of the
Senate not later than April 1, 1995.

1The Committee on Merchant Marine and Fisheries of the House of Representatives was abol-
ished by House Resolution No. 6, One Hundred Fourth Congress, Jan. 4, 1995. The former juris-
diction of such committee is divided among the Committee on Resources, the Committee on
Transportation and Infrastructure, and the Committee on Armed Services of the House of
Representatives.
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(d) Not later than 6 months after the date of enactment of the
Marine Mammal Protection Act Amendments of 1994, the Sec-
retary of the Interior, acting through the Secretary of State and in
consultation with the Marine Mammal Commission and the State
of Alaska, shall consult with the appropriate officials of the Rus-
sian Federation on the development and implementation of en-
hanced cooperative research and management programs for the
conservation of polar bears in Alaska and Russia. The Secretary
shall report the results of this consultation and provide periodic
progress reports on the research and management programs to the
Committee on Merchant Marine and Fisheries! of the House of
Representatives and the Committee on Commerce, Science and
Transportation of the Senate.

INTERIM EXEMPTION FOR COMMERCIAL FISHERIES

SEC. 114. [16 U.S.C. 1383al (a)(1) During the period beginning
on the date of enactment of this section and until superseded by
regulations prescribed under section 118, or until September 1,
1995, whichever is earlier, except as provided in paragraph (2), the
provisions of this section, rather than sections 101, 103, and 104,
shall govern the incidental taking of marine mammals in the
course of commercial fishing operations by persons using vessels of
the United States and vessels which have valid fishing permits
issued by the Secretary in accordance with section 204(b) of the
Magnuson Fishery Conservation and Management Act (16 U.S.C.
1824(b)). In any event it shall be the immediate goal that the inci-
dental Kkill or serious injury of marine mammals permitted in the
course of commercial fishing operations be reduced to insignificant
levels approaching a zero mortality and serious injury rate.

(2) The provisions of this section other than subsection (e)(6)(A)
shall not govern the incidental taking of marine mammals in the
course of commercial yellowfin tuna fishing subject to section
104(h)(2) of this title.

(b)(1) The Secretary shall, after consultation with the Marine
Mammal Commission—

(A) publish in the Federal Register, for public comment,
not later than sixty days after the date of enactment of this
section a proposed list of those fisheries, along with a state-
ment of the marine mammals and the approximate number of
vessels or persons involved in each such fishery, that have—

(i) frequent incidental taking of marine mammals;

(i) occasional incidental taking of marine mammals;
or

(ii1) a remote likelihood of or no known incidental tak-
ing of marine mammals;

(B) publish in the Federal Register not later than one hun-
dred and twenty days after the date of enactment of this sec-
tion a final list of the fisheries and otherinformation required
by paragraph (A), together with a summary of the provisions
of this section and information sufficient to advise vessel own-
ers on how to obtain an exemption and otherwise comply with
the requirements of this section; and

(C) at least once each year thereafter, and at such other
times as the Secretary considers appropriate, reexamine, based
on information gathered from the program established under
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subsections (c¢), (d), (e), and (f), and other relevant sources and

after notice and opportunity for public comment, the classifica-

tion of fisheries and other determinations required under sub-
paragraph (A) and publish in the Federal Register any nec-
essary changes.

(2)(A) An exemption shall be granted by the Secretary in ac-
cordance with this section for a vessel engaged in a fishery identi-
fied under paragraph (1)(A) (i) or (ii), upon receipt by the Secretary
of a completed registration form providing the name of the vessel
owner, the name and description of the vessel, the fisheries in
which it will be engaged, and such other information as the Sec-
retary considers necessary. A decal or other physical evidence that
the exemption is current and valid shall be issued by the Secretary
at the time an exemption is granted, and so long as the exemption
remains current and valid, shall be reissued annually thereafter.

(B) No exemption may be granted under this section to the
owner of a vessel unless such vessel

(1) is a vessel of the United States; or

(i) has a valid fishing permit issued by the Secretary in
accordance with section 204(b) of the Magnuson Fishery Con-
servation and Management Act (16 U.S.C. 1824(b)).

(C) Notwithstanding any other provision of this title, exemp-
tions granted under this section shall authorize the incidental tak-
ing of marine mammals, other than California sea otters, from any
species or stock, including a population stock designated as de-
pleted, but shall not authorize the intentional lethal taking of any
Steller sea lion, any cetacean, or any marine mammals from a pop-
ulation stock designated as depleted.

(3)(A) Beginning two hundred and forty days after the date of
enactment of this section, each owner of a vessel engaged in any
fishery identified under paragraph (1)(A) (i) or (ii) shall, in order
to engage lawfully in that fishery—

(i) have registered with the Secretary in order to obtain for
each such vessel owned an exemption for the purpose of inci-
dentally taking marine mammals in accordance with this sec-
tion;

(ii) ensure that a decal or such other physical evidence of
a current and valid exemption as the Secretary may require is
displayed on or is in the possession of the master of each such
vessel; and

(i1i) report as required by subsection (c).

(B) Any owner of a vessel receiving an exemption under this
section for any fishery identified under paragraph (1)(A)(i) shall, as
a condition of that exemption, take on board a natural resource ob-
server if requested to do so by the Secretary.

(C) An owner of a vessel engaged in a fishery identified under
paragraph (1)(A) (i) or (ii) who—

(i) fails to obtain from the Secretary an exemption under
this section;

(i1) fails to maintain a current and valid exemption; or

(iii) fails to ensure that a decal or other physical evidence
of such exemption issued by the Secretary is displayed on or
is in possession of the master of the vessel,

and the master of any such vessel engaged in such fishery, shall
be deemed to have violated this title, and shall be subject to the
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penalties of this title except in the case of unknowing violations be-
fore January 1, 1990.

(D) If the owner of a vessel has obtained and maintains a cur-
rent and valid exemption from the Secretary under this section and
meets the requirements set forth in this section, the owner of such
vessel, and the master and crew members of the vessel, shall not
be subject to the penalties set forth in this title for the incidental
taking of marine mammals while such vessel is engaged in a fish-
ery to which the exemption applies.

(E) Each owner of a vessel engaged in any fishery not identi-
fied in paragraph (1)(A) (i) or (ii), and the master and crew mem-
bers of such a vessel, shall not be subject to the penalties set forth
in this title for the incidental taking of marine mammals if such
owner reports to the Secretary, in such form and manner as the
Secretary may require, instances of lethal incidental taking in the
course of that fishery.

(4) The Secretary shall suspend or revoke an exemption grant-
ed under this section and shall not issue a decal or other physical
evidence of the exemption for any vessel until the owner of such
vessel complies with the reporting requirements under subsection
(c) and such requirements to take on board a natural resource ob-
server under paragraph (3)(B) as are applicable to such vessel.

(5)(A) The Secretary shall develop, in consultation with the ap-
propriate States, Regional Fishery Management Councils, and
other interested parties, the means by which the granting and ad-
ministration of exemptions under this section shall be integrated
and coordinated, to the maximum extent practicable, with existing
fishery licenses, registrations, and related programs.

(B) The Secretary shall utilize newspapers of general circula-
tion, fishery trade associations, electronic media, and other means
of advising commercial fishermen of the provisions of this section
and the means by which they can comply with its requirements.

(C) The Secretary is authorized to charge a fee for the granting
of an exemption under this subsection. The level of fees charged
under this subparagraph shallnot exceed the administrative costs
incurred in granting an exemption. Fees collected under this sub-
paragraph shall be available to the Under Secretary of Commerce
for Oceans and Atmosphere for expenses incurred in the granting
and administration of exemptions under this section.

(c) The owner of each vessel holding an exemption granted
under subsection (b) of this section shall regularly compile informa-
tion which shall be used in a report to be submitted to the Sec-
retary at the close of the fishing season or annually, as the Sec-
retary may prescribe. Such report shall be submitted in such form
as the Secretary may require and shall include the following:

(1) the type of fishery engaged in by the owner’s vessel;

(2) the date and approximate time of any incidental taking
of a marine mammal, together with the area in which the inci-
dental taking occurred, the fishing gear used at the time of the
incidental taking, and the species of fish involved; and

(3) for each incidental taking, the number and species of
marine mammals involved, whether the marine mammals were
deterred from gear or catch, incidentally injured, incidentally
killed, or lethally removed to protect gear, catch, or human life.
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If there was no incidental taking of marine mammals during the
reporting period, a report stating that fact shall be filed with the
Secretary.

(d)(1) The Secretary shall establish a program to enhance the
quality of and verify information received from reports submitted
by owners of vessels who have been granted an exemption under
subsection (b) of this section. The program shall include, but not
be limited to—

(A) education efforts regarding the information that must
be submitted,;
(B) interviews with fishermen; and
(C) other such information gathering and verification ac-
tivities that will enable the Secretary to determine reliably the
nature, type, and extent of the incidental taking of marine
mammals that occurs in a fishery.
Except to the extent authorized by the provisions of subsection (e),
the program shall not include placement of observers aboard ex-
empted vessels.

(2) Information obtained under this subsection shall be subject
to the confidentiality provisions of subsection (j).

(e)(1) For each fishery identified under subsection (b)(1)(A)(i) of
this section, the Secretary shall, after consultation with the appro-
priate Regional Fishery Management Councils, other Federal and
State agencies, and other interested parties, and subject to para-
graph (6), place observers on board exempted vessels so as to mon-
itor not less than 20 percent nor more than 35 percent of the fish-
ing operations by vessels in the fishery to obtain statistically reli-
able information on the species and number of marine mammals
incidentally taken in the fishery. If the Secretary determines that
fewer than 20 percent of the fishing operations by vessels in the
fishery will be monitored during the course of the fishing season,
the Secretary shall implement the alternative observation program
described in subsection (f) to the extent necessary to supplement
the observer program described in this subsection.

(2) When determining the distribution of observers among fish-
eries and between vessels in a particular fishery, the Secretary
shall be guided by the following standards:

(A) the requirement to obtain the best scientific informa-
tion available;

(B) the requirement that assignment of observers is fair
and equitable among fisheries and among vessels in a fishery;

(C) consistent with paragraph (1), the requirement that no
individual person or vessel, or group of persons or vessels, be
subject to excessive or overly burdensome observer coverage;
and

(D) where practicable, the need to minimize costs and
avoid duplication.

(8) If the Secretary finds that, for reasons beyond his or her
control, the Secretary cannot assign observers to all the fisheries
identified under subsection (b)(1)(A)(1) of this section at the level of
observer coverage set forth in paragraph (1), the Secretary shall al-
locate available observers among such fisheries, consistent with
paragraph (2), according to the following priority:

(A) those fisheries that incidentally take marine mammals
from any population stock designated as depleted,;
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(B) those fisheries that incidentally take marine mammals
from population stocks that the Secretary believes are declin-
ing;

(C) those fisheries other than those described in subpara-
graphs (A) and (B) in which the greatest incidental take of ma-
rine mammals occur; and

(D) any other fishery identified under subsection
(b)(1)(A)Q@).

The Secretary may, with the consent of the vessel owner, station
an observer on board a vessel engaged in a fishery not identified
under subsection (b)(1)(A)().

(4) Information gathered by observers shall be subject to the
provisions of subsection (j). Consistent with the requirements of
paragraph (1), the Secretary shall, if requested by the Appropriate
Regional Fishery Management Council, or in the case of a State
fishery, the State, require observers to collect additional informa-
tion, including but not limited to the quantities, species, and phys-
ical condition of target and non- target fishery resources and, if re-
quested by the Secretary of the Interior, seabirds.

(5) Notwithstanding the provisions of paragraph (4), the Sec-
retary may decline to require observers to collect information de-
scribed in such paragraph, if the Secretary finds in writing, fol-
lowing public notice and opportunity for comment, that such infor-
mation will not contribute to the protection of marine mammals or
the understanding of the marine ecosystem, including fishery re-
sources and seabirds.

(6) The Secretary shall not be required to place an observer on
a vessel in a fishery if the Secretary finds that—

(A) in a situation where harvesting vessels are delivering
fish to a processing vessel and the catch is not taken on board
the harvesting vessel, statistically reliable information can be
obtained from an observer on board the processing vessel to
which the fish are delivered,;

(B) the facilities of a vessel for the quartering of an ob-
server, or for carrying out observer functions, are so inad-
equate or unsafe that the health or safety of the observer or
the safe operation of the vessel would be jeopardized; or

(C) for reasons beyond the control of the Secretary, an ob-
server is not available.

(7)(A) An observer on a vessel (or the observer’s personal rep-
resentative) under the requirements of this section or section 104
that is ill, disabled, injured, or killed from service as an observer
on that vessel may not bring a civil action under any law of the
United States for that illness, disability, injury, or death against
the vessel or vessel owner, except that a civil action may be
brought against the vessel owner for the owner’s willful mis-
conduct.

(B) This paragraph does not apply if the observer is engaged
by the owner, master, or individual in charge of a vessel to perform
any duties in service to the vessel.

(8) There are authorized to be appropriated to the Department
of Commerce for the purposes of carrying out this subsection not
to exceed $2,700,000 for fiscal year 1989 and not to exceed
$8,000,000 for each of the fiscal years 1990, 1991, 1992, and 1993.
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(f)(1) The Secretary shall establish an alternative observation
program to provide statistically reliable information on the species
and number of marine mammals incidentally taken in those fish-
eries identified pursuant to subsection (b)(1)(A)(i) of this section for
which the required level of observer coverage has not been met or
for any other fisheries about which such reliable information is not
otherwise available. The alternative program shall include, but not
be limited to, direct observation of fishing activities from vessels,
airplanes, or points on shore.

(2) Individuals engaged in the alternative observation program
shall collect scientific information on the fisheries subject to obser-
vation, consistent with the requirements of paragraph (1) and sub-
section (e) (4) and (5). All information collected shall be subject to
the provisions of subsection (j).

(g)(1) The Secretary shall review information regarding the in-
cidental taking of marine mammals and evaluate the effects of
such incidental taking on the affected population stocks of marine
mammals.

(2) If the Secretary finds, based on the information received
from the programs established under subsections (c), (d), (e), and
(f), that the incidental taking of marine mammals in a fishery is
having an immediate and significant adverse impact on a marine
mammal population stock or, in the case of Steller sea lions and
North Pacific fur seals, that more than 1,350 and 50, respectively,
will be incidentally killed during acalendar year, the Secretary
shall consult with appropriate Regional Fishery Management
Councils and State fishery managers and prescribe emergency reg-
ulations to prevent to the maximum extent practicable any further
taking. Any emergency regulations prescribed under this
paragraph—

(A) shall, to the maximum extent practicable, avoid inter-
fering with existing State or regional fishery management
plans;

(B) shall be published in the Federal Register together
with the reasons therefor;

(C) shall remain in effect for not more than one hundred
and eighty days or until the end of the fishing season, which-
ever is earlier; and

(D) may be terminated by the Secretary at an earlier date
by publication in the Federal Register of a notice of termi-
nation if the Secretary determines the reasons for the emer-
gency regulations no longer exist.

In prescribing emergency regulations under this paragraph, the
Secretary shall take into account the economics of the fishery con-
cerned and the availability of existing technology to prevent or
minimize incidental taking of marine mammals.

(3) If the Secretary finds, based on information received from
the programs established under subsections (c), (d), (e), and (f),
that incidental taking of marine mammals in a fishery is not hav-
ing an immediate and significant adverse impact on a marine
mammal population stock but that it will likely have a significant
adverse impact over a period of time longer than one year, the Sec-
retary shall request the appropriate Regional Fishery Management
Council or State to initiate, recommend, or take such action within
its authority as it considers necessary to mitigate the adverse im-
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pacts, including adjustments to requirements on fishing times or
areas or the imposition of restrictions on the use of vessels or gear.

(4) The Secretary shall impose appropriate conditions and re-
strictions on an exemption granted under subsection (b) if—

(A) a Regional Fishery Management Council or State does
not act in a reasonable period of time on a request made by
the Secretary under paragraph (3); or

(B) if the Secretary determines after notice and oppor-
tunity for public comment that the purposes of this section
would be better served by such action.

(h) The Secretary shall design and implement an information
management system capable of processing and analyzing reports
received from the programs established under subsections (c), (d),
(e), and (f), and other relevant sources, including Federal and State
enforcement authorities, marine mammal stranding networks, and
the marine mammal researchers. The information shall be made
accessible to the public on a continuing basis, but in any case no
later than six months after it is received, subject to the provisions
of subsection (j).

(i) When carrying out the Secretary’s responsibilities under
subsections (b), (d), (e), (f), and (h) of this section, the Secretary
shall, to the maximum extent practicable, utilizethe services and
programs of State agencies, Federal agencies (including programs
established by Regional Fishery Management Councils), marine
fisheries commissions, universities, and private entities, on a reim-
bursable basis or otherwise. The Secretary is authorized to enter
into contracts and agreements to carry out his or her responsibil-
ities and shall establish appropriate guidelines to ensure that other
programs used or contracted for will meet the same standards as
a program established by the Secretary. A person contracting with
the Secretary to provide observer services under subsection (e) of
this section must provide evidence of financial responsibility in an
amount and form prescribed by the Secretary to compensate em-
ployees (or their survivors) adequately for any illness, disability, in-
jury, or death from service on a vessel.

(3)(1) Any information collected under subsection (c), (d), (e), (f),
or (h) of this section shall be confidential and shall not be disclosed
except—

(A) to Federal employees whose duties require access to
such information;

(B) to State employees pursuant to an agreement with the
Secretary that prevents public disclosure of the identity or
business of any person;

(C) when required by court order; or

(D) in the case of scientific information involving fisheries,
to employees of Regional Fishery Management Councils who
are responsible for fishery management plan development and
monitoring.

(2) The Secretary shall prescribe such procedures as may be
necessary to preserve such confidentiality, except that the Sec-
retary shall release or make public any such information in aggre-
gate, summary, or other form which does not directly or indirectly
disclose the identity or business of any person.

(k) The Secretary, in consultation with any other Federal agen-
cy to the extent that such agency may be affected, shall prescribe
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such regulations as necessary and appropriate to carry out the pur-
poses of this section.

(1(1) The Chairman of the Marine Mammal Commission shall,
after consultation with interested parties and not later than Feb-
ruary 1, 1990, transmit to the Secretary and make available to the
public recommended guidelines to govern the incidental taking of
marine mammals in the course of commercial fishing operations,
other than those subject to section 104(h)(2), after October 1, 1993.
Such guidelines shall be developed by the Commission and its
Committee of Scientific Advisers on Marine Mammals and shall—

(A) be designed to provide a scientific rationale and basis
for determining how many marine mammals may be inciden-
tally taken under a regime to be adopted to govern such taking
after October 1, 1993;

(B) be based on sound principles of wildlife management,
and be consistent with and in furtherance of the purposes and
policies set forth in this Act; and

(C) to the maximum extent practicable, include as factors
to be considered and utilized in determining permissible levels
of such taking—

(i) the status and trends of the affected marine mam-
mal population stocks;

(i1) the abundance and annual net recruitment of such
stocks;

(ii1) the level of confidence in the knowledge of the af-
fected stocks; and

(iv) the extent to which incidental taking will likely
cause or contribute to their decline or prevent their recov-
ery to optimum sustainable population levels.

(2) The Secretary shall advise the Chairman of the Commis-
sion in writing if the Secretary determines that any additional in-
formation or explanation of the Chairman’s recommendations is
needed, and the Chairman shall respond in writing to any such re-
quest by the Secretary.

(3) On or before February 1, 1991, the Secretary, after con-
sultation with the Marine Mammal Commission, Regional Fishery
Management Councils, and other interested governmental and non-
governmental organizations, shall publish in the Federal Register,
for public comment, the suggested regime that the Secretary con-
siders should, if authorized by enactment of any additional legisla-
tion, govern incidental taking of marine mammals, other than
those subject to section 104(h)(2), after October 1, 1993. The sug-
gested regime shall include—

(A) the scientific guidelines to be used in determining per-
missible levels of incidental taking;

(B) a description of the arrangements for consultation and
cooperation with other Federal agencies, the appropriate Re-
gional Fishery Management Councils and States, the commer-
cial fishing industry, and conservation organizations; and

(C) a summary of such regulations and legislation as
would be necessary to implement the suggested regime.

(4) On or before January 1, 1992, the Secretary, after consulta-
tion with the Marine Mammal Commission, and consideration of
public comment, shall transmit to the Committee on Commerce,
Science, and Transportation of the Senate and the Committee on
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Merchant Marine and Fisheries! of the House of Representatives
recommendations pertaining to the incidental taking of marine
mammals, other than those subject to section 104(h)(2), after Octo-
ber 1, 1993. The recommendations shall include—

(A) the suggested regime developed under paragraph (3) of
this subsection as modified after comment and consultations;

(B) a proposed schedule for implementing the suggested re-
gime; and

(C) such recommendations for additional legislation as the
Secretary considers necessary or desirable to implement the
suggested regime.

(m) The Secretary shall consult with the Secretary of the Inte-
rior prior to taking actions or making determinations under this
section that affect or relate to species or population stocks of ma-
rine mammals for which the Secretary of the Interior is responsible
under this title.

(n) For the purposes of this section, the owner of fixed or other
commercial fishing gear that is deployed with or without the use
of a vessel shall be deemed to be an owner of a vessel engaged in
the fishery in which that gear is deployed.

(o) As used in this section—

(1) the term “fishery” has the same meaning as it does in
section 3(8) of the Magnuson Fishery Conservation and Man-
agement Act (16 U.S.C. 1802(8)).

(2) the term “Secretary” means the Secretary of Com-
merce.

(3) the term “vessel engaged in a fishery” means a fishing
vessel as defined in section 2101(11a) of Title 46, United States
Code, or a fish processing vessel as defined in section
2101(11b) of that title, which is engaged in fishery.

(4) the term “vessel of the United States” has the same
meaning as it does in section 3(27) of the Magnuson Fishery
Conservation and Management Act (16 U.S.C. 1802(27)).

STATUS REVIEW; CONSERVATION PLANS

SEc. 115. [16 U.S.C. 1383b] (a)(1) In any action by the Sec-
retary to determine if a species or stock should be designated as
depleted, or should no longer be designated as depleted, regardless
of whether such action is taken on the initiative of the Secretary
or in response to a petition for a status review, the Secretary shall
only make such a determination by issuance of a rule, after notice
and opportunity for public comment and after a call for information
in accordance with paragraph (2).

(2) The Secretary shall make any determination described in
paragraph (1) solely on the basis of the best scientific information
available. Prior to the issuance of a proposed rule concerning any
such determination, the Secretary shall publish in the Federal Reg-
ister a call to assist the Secretary in obtaining scientific informa-
tion from individuals and organizations concerned with the con-
servation of marine mammals, from persons in industry which

1The Committee on Merchant Marine and Fisheries of the House of Representatives was abol-
ished by House Resolution No. 6, One Hundred Fourth Congress, Jan. 4, 1995. The former juris-
diction of such committee is divided among the Committee on Resources, the Committee on
Transportation and Infrastructure, and the Committee on Armed Services of the House of
Representatives.
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might be affected by the determination, and from academic institu-
tions. In addition, the Secretary shall utilize, to the extent the Sec-
retary determines to be feasible, informal working groups of inter-
ested parties and other methods to gather the necessary informa-
tion.

(8)(A) If the Secretary receives a petition for a status review
as described in paragraph (1), the Secretary shall publish a notice
in the Federal Register that such a petition has been received and
is available for public review.

(B) Within sixty days after receipt of the petition, the Sec-
retary shall publish a finding in the Federal Register as to whether
the petition presents substantial information indicating that the
petitioned action may be warranted.

(C) If the Secretary makes a positive finding under subpara-
graph (B), the Secretary shall include in the Federal Register no-
tice, a finding that—

(i) a review of the status of the species or stock will be
commenced promptly; or
(i) a prompt review of the petition is precluded by other
pending status determination petitions and that expeditious
progress is being made to process pending status determina-
tion petitions under this title.
In no case after making a finding under this subparagraph shall
the Secretary delay commencing a review of the status of a species
or stock for more than one hundred and twenty days after receipt
of the petition.

(D) No later than two hundred and ten days after the receipt
of the petition, the Secretary shall publish in the Federal Register
a proposed rule as to the status of the species or stock, along with
the reasons underlying the proposed status determination. Persons
shall have at least sixty days to submit comments on such a pro-
posed rule.

(E) Not later than ninety days after the close of the comment
period on a proposed rule issued under subparagraph (D), the Sec-
retary shall issue a final rule on the status of the species or stock
involved, along with the reasons for the status determination. If
the Secretary finds with respect to such a proposed rule that there
is substantial disagreement regarding the sufficiency or accuracy of
the available information relevant to a status determination, the
Secretary may delay the issuance of a final rule for a period of not
more than six months for purposes of soliciting additional informa-
tion.

(F) Notwithstanding subparagraphs (D) and (E) of this para-
graph and section 553 of Title 5, United States Code, the Secretary
may issue a final rule as to the status of a species or stock any
time sixty or more days after a positive finding under subpara-
graph (B) if the Secretary determines there is substantial informa-
tion available to warrant such final status determination and fur-
ther delay would pose a significant risk to the well-being of any
species or stock. Along with the final rule, the Secretary shall pub-
lish in the Federal Register detailed reasons for the expedited de-
termination.

(b)(1) The Secretary shall prepare conservation plans—

(A) by December 31, 1989, for North Pacific fur seals;
(B) by December 31, 1990, for Steller sea lions; and
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(C) as soon as possible, for any species or stock designated
as depleted under this title, except that a conservation plan
need not be prepared if the Secretary determines that it will
not promote the conservation of the species or stock.

(2) Each plan shall have the purpose of conserving and restor-
ing the species or stock to its optimum sustainable population. The
Secretary shall model such plans on recovery plans required under
section 4(f) of the Endangered Species Act of 1973 (16 U.S.C.
1533(f)).

(38) The Secretary shall act expeditiously to implement each
conservation plan prepared under paragraph (1). Each year, the
Secretary shall specify in the annual report prepared under section
103(f) of this title what measures have been taken to prepare and
implement such plans.

(4) If the Secretary determines that a take reduction plan is
necessary to reduce the incidental taking of marine mammals in
the course of commercial fishing operations from a strategic stock,
or for species or stocks which interact with a commercial fishery for
which the Secretary has made a determination under section
118(f)(1), any conservation plan prepared under this subsection for
such species or stock shall incorporate the take reduction plan re-
quired under section 118 for such species or stock.

SEC. 116. [16 U.S.C. 1384] AUTHORIZATION OF APPROPRIATIONS.

(a) DEPARTMENT OF COMMERCE.—(1) There are authorized to
be appropriated to the Department of Commerce, for purposes of
carrying out its functions and responsibilities under this title (other
than sections 117 and 118) and title IV, $12,138,000 for fiscal year
1994, $12,623,000 for fiscal year 1995, $13,128,000 for fiscal year
1996, $13,653,000 for fiscal year 1997, $14,200,000 for fiscal year
1998, and $14,768,000 for fiscal year 1999.

(2) There are authorized to be appropriated to the Department
of Commerce, for purposes of carrying out sections 117 and 118,
$20,000,000 for each of the fiscal years 1994 through 1999.

(b) DEPARTMENT OF THE INTERIOR.—There are authorized to be
appropriated to the Department of the Interior, for purposes of car-
rying out its functions and responsibilities under this title,
$8,000,000 for fiscal year 1994, $8,600,000 for fiscal year 1995,
$9,000,000 for fiscal year 1996, $9,400,000 for fiscal year 1997,
$9,900,000 for fiscal year 1998, and $10,296,000 for fiscal year
1999.

SEC. 117. [16 U.S.C. 1386] STOCK ASSESSMENTS.

(a) IN GENERAL.—Not later than August 1, 1994, the Secretary
shall, in consultation with the appropriate regional scientific re-
view group established under subsection (d), prepare a draft stock
assessment for each marine mammal stock which occurs in waters
under the jurisdiction of the United States. Each draft stock as-
sessment, based on the best scientific information available, shall—

(1) describe the geographic range of the affected stock, in-
cluding any seasonal or temporal variation in such range;

(2) provide for such stock the minimum population esti-
mate, current and maximum net productivity rates, and cur-
rent population trend, including a description of the informa-
tion upon which these are based;
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(3) estimate the annual human-caused mortality and seri-
ous injury of the stock by source and, for a strategic stock,
other factors that may be causing a decline or impeding recov-
ery of the stock, including effects on marine mammal habitat
and prey;

(4) describe commercial fisheries that interact with the
stock, including—

(A) the approximate number of vessels actively partici-
pating in each such fishery;

(B) the estimated level of incidental mortality and se-
rious injury of the stock by each such fishery on an annual
basis;

(C) seasonal or area differences in such incidental
mortality or serious injury; and

(D) the rate, based on the appropriate standard unit
of fishing effort, of such incidental mortality and serious
injury, and an analysis stating whether such level is insig-
nificant and is approaching a zero mortality and serious
injury rate;

(5) categorize the status of the stock as one that either—

(A) has a level of human-caused mortality and serious
injury that is not likely to cause the stock to be reduced
below its optimum sustainable population; or

(B) is a strategic stock, with a description of the rea-
sons therefor; and
(6) estimate the potential biological removal level for the

stock, describing the information used to calculate it, including

the recovery factor.

(b) PuBLic COMMENT.—(1) The Secretary shall publish in the
Federal Register a notice of the availability of a draft stock assess-
ment or any revision thereof and provide an opportunity for public
review and comment during a period of 90 days. Such notice shall
include a summary of the assessment and a list of the sources of
information or published reports upon which the assessment is
based.

(2) Subsequent to the notice of availability required under
paragraph (1), if requested by a person to which section 101(b) ap-
plies, the Secretary shall conduct a proceeding on the record prior
to publishing a final stock assessment or any revision thereof for
any stock subject to taking under section 101(b).

(3) After consideration of the best scientific information avail-
able, the advice of the appropriate regional scientific review group
established under subsection (d), and the comments of the general
public, the Secretary shall publish in the Federal Register a notice
of availability and a summary of the final stock assessment or any
revision thereof, not later than 90 days after—

(A) the close of the public comment period on a draft stock
assessment or revision thereof; or

(B) final action on an agency proceeding pursuant to para-
graph (2).

(c) REVIEW AND REVISION.—(1) The Secretary shall review
stock assessments in accordance with this subsection—

(A) at least annually for stocks which are specified as stra-
tegic stocks;
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(B) at least annually for stocks for which significant new
information is available; and

(C) at least once every 3 years for all other stocks.

(2) If the review under paragraph (1) indicates that the status
of the stock has changed or can be more accurately determined, the
Secretary shall revise the stock assessment in accordance with sub-
section (b).

(d) REGIONAL SCIENTIFIC REVIEW GROUPS.—(1) Not later than
60 days after the date of enactment of this section, the Secretary
of Commerce shall, in consultation with the Secretary of the Inte-
rior (with respect to marine mammals under that Secretary’s juris-
diction), the Marine Mammal Commission, the Governors of af-
fected adjacent coastal States, regional fishery and wildlife man-
agement authorities, Alaska Native organizations and Indian
tribes, and environmental and fishery groups, establish three inde-
pendent regional scientific review groups representing Alaska, the
Pacific Coast (including Hawaii), and the Atlantic Coast (including
the Gulf of Mexico), consisting of individuals with expertise in ma-
rine mammal biology and ecology, population dynamics and mod-
eling, commercial fishing technology and practices, and stocks
taken under section 101(b). The Secretary of Commerce shall, to
the maximum extent practicable, attempt to achieve a balanced
representation of viewpoints among the individuals on each re-
gional scientific review group. The regional scientific review groups
shall advise the Secretary on—

(A) population estimates and the population status and
trends of such stocks;

(B) uncertainties and research needed regarding stock sep-
aration, abundance, or trends, and factors affecting the dis-
tribution, size, or productivity of the stock;

(C) uncertainties and research needed regarding the spe-
cies, number, ages, gender, and reproductive status of marine
mammals;

(D) research needed to identify modifications in fishing
gear and practices likely to reduce the incidental mortality and
serious injury of marine mammals in commercial fishing oper-
ations;

(E) the actual, expected, or potential impacts of habitat de-
struction, including marine pollution and natural environ-
mental change, on specific marine mammal species or stocks,
and for strategic stocks, appropriate conservation or manage-
ment measures to alleviate any such impacts; and

(F) any other issue which the Secretary or the groups con-
sider appropriate.

(2) The scientific review groups established under this sub-
section shall not be subject to the Federal Advisory Committee Act
(5 App. U.S.C.).

(3) Members of the scientific review groups shall serve without
compensation, but may be reimbursed by the Secretary, upon re-
quest, for reasonable travel costs and expenses incurred in per-
forming their obligations.

(4) The Secretary may appoint or reappoint individuals to the
regional scientific review groups under paragraph (1) as needed.

(e) EFFECT ON SECTION 101(b).—This section shall not affect or
otherwise modify the provisions of section 101(b).
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SEC. 118. [16 U.S.C. 1387] TAKING OF MARINE MAMMALS INCIDENTAL
TO COMMERCIAL FISHING OPERATIONS.

(a) IN GENERAL.—(1) Effective on the date of enactment of this
section, and except as provided in section 114 and in paragraphs
(2), (3), and (4) of this subsection, the provisions of this section
shall govern the incidental taking of marine mammals in the
course of commercial fishing operations by persons using vessels of
the United States or vessels which have valid fishing permits
issued by the Secretary in accordance with section 204(b) of the
Magnuson Fishery Conservation and Management Act (16 U.S.C.
1824(b)). In any event it shall be the immediate goal that the inci-
dental mortality or serious injury of marine mammals occurring in
the course of commercial fishing operations be reduced to insignifi-
cant levels approaching a zero mortality and serious injury rate
within 7 years after the date of enactment of this section.

(2) In the case of the incidental taking of marine mammals
from species or stocks designated under this Act as depleted on the
basis of their listing as threatened species or endangered species
under the Endangered Species Act of 1973 (16 U.S.C. 1531 et seq.),
both this section and section 101(a)(5)(E) of this Act shall apply.

(3) Sections 104(h) and title III, and not this section, shall gov-
ern the taking of marine mammals in the course of commercial
purse seine fishing for yellowfin tuna in the eastern tropical Pacific
Ocean.

(4) This section shall not govern the incidental taking of Cali-
fornia sea otters and shall not be deemed to amend or repeal the
Act of November 7, 1986 (Public Law 99-625; 100 Stat. 3500).

(5) Except as provided in section 101(c), the intentional lethal
take of any marine mammal in the course of commercial fishing op-
erations is prohibited.

(6) Sections 103 and 104 shall not apply to the incidental tak-
ing of marine mammals under the authority of this section.

(b) ZERO MORTALITY RATE GOAL.—(1) Commercial fisheries
shall reduce incidental mortality and serious injury of marine
mammals to insignificant levels approaching a zero mortality and
serious injury rate within 7 years after the date of enactment of
this section.

(2) Fisheries which maintain insignificant serious injury and
mortality levels approaching a zero rate shall not be required to
further reduce their mortality and serious injury rates.

(3) Three years after such date of enactment, the Secretary
shall review the progress of all commercial fisheries, by fishery, to-
ward reducing incidental mortality and serious injury to insignifi-
cant levels approaching a zero rate. The Secretary shall submit to
the Committee on Commerce, Science, and Transportation of the
Senate and the Committee on Merchant Marine and Fisheries! of
the House of Representatives a report setting forth the results of
such review within 1 year after commencement of the review. The
Secretary shall note any commercial fishery for which additional

1The Committee on Merchant Marine and Fisheries of the House of Representatives was abol-
ished by House Resolution No. 6, One Hundred Fourth Congress, Jan. 4, 1995. The former juris-
diction of such committee is divided among the Committee on Resources, the Committee on
Transportation and Infrastructure, and the Committee on Armed Services of the House of
Representatives.
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information is required to accurately assess the level of incidental
mortality and serious injury of marine mammals in the fishery.

(4) If the Secretary determines after review under paragraph
(3) that the rate of incidental mortality and serious injury of ma-
rine mammals in a commercial fishery is not consistent with para-
graph (1), then the Secretary shall take appropriate action under
subsection (f).

(¢) REGISTRATION AND AUTHORIZATION.—(1) The Secretary
shall, within 90 days after the date of enactment of this section—

(A) publish in the Federal Register for public comment, for
a period of not less than 90 days, any necessary changes to the
Secretary’s list of commercial fisheries published under section
114(b)(1) and which is in existence on March 31, 1994 (along
with an explanation of such changes and a statement describ-
ing the marine mammal stocks interacting with, and the ap-
proximate number of vessels or persons actively involved in,
ﬁach such fishery), with respect to commercial fisheries that

ave—
(i) frequent incidental mortality and serious injury of
marine mammals;
(i) occasional incidental mortality and serious injury
of marine mammals; or
(ii1) a remote likelihood of or no known incidental mor-
tality or serious injury of marine mammals;

(B) after the close of the period for such public comment,
publish in the Federal Register a revised list of commercial
fisheries and an update of information required by subpara-
graph (A), together with a summary of the provisions of this
section and information sufficient to advise vessel owners on
how to obtain an authorization and otherwise comply with the
requirements of this section; and

(C) at least once each year thereafter, and at such other
times as the Secretary considers appropriate, reexamine, based
on information gathered under this Act and other relevant
sources and after notice and opportunity for public comment,
the classification of commercial fisheries and other determina-
tions required under subparagraph (A) and publish in the Fed-
eral Register any necessary changes.

(2)(A) An authorization shall be granted by the Secretary in ac-
cordance with this section for a vessel engaged in a commercial
fishery listed under paragraph (1)(A) (i) or (ii), upon receipt by the
Secretary of a completed registration form providing the name of
the vessel owner and operator, the name and description of the ves-
sel, the fisheries in which it will be engaged, the approximate time,
duration, and location of such fishery operations, and the general
type and nature of use of the fishing gear and techniques used.
Such information shall be in a readily usable format that can be
efficiently entered into and utilized by an automated or computer-
ized data processing system. A decal or other physical evidence
that the authorization is current and valid shall be issued by the
Secretary at the time an authorization is granted, and so long as
the authorization remains current and valid, shall be reissued an-
nually thereafter.

(B) No authorization may be granted under this section to the
owner of a vessel unless such vessel—
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(1) is a vessel of the United States; or

(i) has a valid fishing permit issued by the Secretary in
accordance with section 204(b) of the Magnuson Fishery Con-
servation and Management Act (16 U.S.C. 1824(b)).

(C) Except as provided in subsection (a), an authorization
granted under this section shall allow the incidental taking of all
species and stocks of marine mammals to which this Act applies.

(3)(A) An owner of a vessel engaged in any fishery listed under
paragraph (1)(A) (i) or (ii) shall, in order to engage in the lawful
incidental taking of marine mammals in a commercial fishery—

(i) have registered as required under paragraph (2) with
the Secretary in order to obtain for each such vessel owned and
used in the fishery an authorization for the purpose of inciden-
tally taking marine mammals in accordance with this section,
except that owners of vessels holding valid certificates of ex-
emption under section 114 are deemed to have registered for
purposes of this subsection for the period during which such
exemption is valid;

(i1) ensure that a decal or such other physical evidence of
a current and valid authorization as the Secretary may require
is displayed on or is in the possession of the master of each
such vessel,

(iii) report as required by subsection (e); and

(iv) comply with any applicable take reduction plan and
emergency regulations issued under this section.

(B) Any owner of a vessel receiving an authorization under this
section for any fishery listed under paragraph (1)(A) (i) or (ii) shall,
as a condition of that authorization, take on board an observer if
requested to do so by the Secretary.

(C) An owner of a vessel engaged in a fishery listed under
paragraph (1)(A) (i) or (ii) who—

(i) fails to obtain from the Secretary an authorization for
such vessel under this section;

(11) fails to maintain a current and valid authorization for
such vessel; or

(iii) fails to ensure that a decal or other physical evidence
of such authorization issued by the Secretary is displayed on
or is in possession of the master of the vessel,

and the master of any such vessel engaged in such fishery, shall
be deemed to have violated this title, and for violations of clauses
(i) and (ii) shall be subject to the penalties of this title, and for vio-
lations of clause (iii) shall be subject to a fine of not more than
$100 for each offense.

(D) If the owner of a vessel has obtained and maintains a cur-
rent and valid authorization from the Secretary under this section
and meets the requirements set forth in this section, including
compliance with any regulations to implement a take reduction
plan under this section, the owner of such vessel, and the master
and crew members of the vessel, shall not be subject to the pen-
alties set forth in this title for the incidental taking of marine
mammals while such vessel is engaged in a fishery to which the
authorization applies.

(E) Each owner of a vessel engaged in any fishery not listed
under paragraph (1)(A) (i) or (ii), and the master and crew mem-
bers of such a vessel, shall not be subject to the penalties set forth
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in this title for the incidental taking of marine mammals if such
owner reports to the Secretary, in the form and manner required
under subsection (e), instances of incidental mortality or injury of
marine mammals in the course of that fishery.

(4)(A) The Secretary shall suspend or revoke an authorization
granted under this section and shall not issue a decal or other
physical evidence of the authorization for any vessel until the
owner of such vessel complies with the reporting requirements
under subsection (e) and such requirements to take on board an ob-
server under paragraph (3)(B) as are applicable to such vessel. Pre-
vious failure to comply with the requirements of section 114 shall
not bar authorization under this section for an owner who complies
with the requirements of this section.

(B) The Secretary may suspend or revoke an authorization
granted under this subsection, and may not issue a decal or other
physical evidence of the authorization for any vessel which fails to
comply with a take reduction plan or emergency regulations issued
under this section.

(C) The owner and master of a vessel which fails to comply
with a take reduction plan shall be subject to the penalties of sec-
tions 105 and 107, and may be subject to section 106.

(5)(A) The Secretary shall develop, in consultation with the ap-
propriate States, affected Regional Fishery Management Councils,
and other interested persons, the means by which the granting and
administration of authorizations under this section shall be inte-
grated and coordinated, to the maximum extent practicable, with
existing fishery licenses, registrations, and related programs.

(B) The Secretary shall utilize newspapers of general circula-
tion, fishery trade associations, electronic media, and other means
of advising commercial fishermen of the provisions of this section
and the means by which they can comply with its requirements.

(C) The Secretary is authorized to charge a fee for the granting
of an authorization under this section. The level of fees charged
under this subparagraph shall not exceed the administrative costs
incurred in granting an authorization. Fees collected under this
subparagraph shall be available to the Under Secretary of Com-
merce for Oceans and Atmosphere for expenses incurred in the
granting and administration of authorizations under this section.

(d) MONITORING OF INCIDENTAL TAKES.—(1) The Secretary
shall establish a program to monitor incidental mortality and seri-
ous injury of marine mammals during the course of commercial
]f;lshing operations. The purposes of the monitoring program shall

e to—

(A) obtain statistically reliable estimates of incidental mor-
tality and serious injury;

(B) determine the reliability of reports of incidental mor-
tality and serious injury under subsection (e); and

(C) identify changes in fishing methods or technology that
may increase or decrease incidental mortality and serious in-
jury.

(2) Pursuant to paragraph (1), the Secretary may place observ-
ers on board vessels as necessary, subject to the provisions of this
section. Observers may, among other tasks—

(A) record incidental mortality and injury, or by catch of
other nontarget species;
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(B) record numbers of marine mammals sighted; and

(C) perform other scientific investigations.

(3) In determining the distribution of observers among com-
mercial fisheries and vessels within a fishery, the Secretary shall
be guided by the following standards:

(A) The requirement to obtain statistically reliable infor-
mation.

(B) The requirement that assignment of observers is fair
and equitable among fisheries and among vessels in a fishery.

(C) The requirement that no individual person or vessel, or
group of persons or vessels, be subject to excessive or overly
burdensome observer coverage.

(D) To the extent practicable, the need to minimize costs
and avoid duplication.

(4) To the extent practicable, the Secretary shall allocate ob-
servers among commercial fisheries in accordance with the fol-
lowing priority:

(A) The highest priority for allocation shall be for commer-
cial fisheries that have incidental mortality or serious injury of
marine mammals from stocks listed as endangered species or
threatened species under the Endangered Species Act of 1973
(16 U.S.C. 1531 et seq.).

(B) The second highest priority for allocation shall be for
commercial fisheries that have incidental mortality and serious
injury of marine mammals from strategic stocks.

(C) The third highest priority for allocation shall be for
commercial fisheries that have incidental mortality or serious
injury of marine mammals from stocks for which the level of
incidental mortality and serious injury is uncertain.

(5) The Secretary may establish an alternative observer pro-
gram to provide statistically reliable information on the species and
number of marine mammals incidentally taken in the course of
commercial fishing operations. The alternative observer program
may include direct observation of fishing activities from vessels,
airplanes, or points on shore.

(6) The Secretary is not required to place an observer on a ves-
sel in a fishery if the Secretary finds that—

(A) in a situation in which harvesting vessels are deliv-
ering fish to a processing vessel and the catch is not taken on
board the harvesting vessel, statistically reliable information
can be obtained from an observer on board the processing ves-
sel to which the fish are delivered,;

(B) the facilities on a vessel for quartering of an observer,
or for carrying out observer functions, are so inadequate or un-
safe that the health or safety of the observer or the safe oper-
ation of the vessel would be jeopardized; or

(C) for reasons beyond the control of the Secretary, an ob-
server is not available.

(7) The Secretary may, with the consent of the vessel owner,
station an observer on board a vessel engaged in a fishery not list-
ed under subsection (¢)(1)(A) (i) or (ii).

(8) Any proprietary information collected under this subsection
shall be confidential and shall not be disclosed except—

(A) to Federal employees whose duties require access to
such information;
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(B) to State or tribal employees pursuant to an agreement
with the Secretary that prevents public disclosure of the iden-
tity or business of any person;

(C) when required by court order; or

(D) in the case of scientific information involving fisheries,
to employees of Regional Fishery Management Councils who
are responsible for fishery management plan development and
monitoring.

(9) The Secretary shall prescribe such procedures as may be
necessary to preserve such confidentiality, except that the Sec-
retary shall release or make public upon request any such informa-
tion in aggregate, summary, or other form which does not directly
or indirectly disclose the identity or business of any person.

(e) REPORTING REQUIREMENT.—The owner or operator of a
commercial fishing vessel subject to this Act shall report all inci-
dental mortality and injury of marine mammals in the course of
commercial fishing operations to the Secretary by mail or other
means acceptable to the Secretary within 48 hours after the end of
each fishing trip on a standard postage-paid form to be developed
by the Secretary under this section. Such form shall be capable of
being readily entered into and usable by an automated or comput-
erized data processing system and shall require the vessel owner
or operator to provide the following:

(1) The vessel name, and Federal, State, or tribal registra-
tion numbers of the registered vessel.

(2) The name and address of the vessel owner or operator.

(3) The name and description of the fishery.

(4) The species of each marine mammal incidentally killed
or injured, and the date, time, and approximate geographic lo-
cation of such occurrence.

(f) TAKE REDUCTION PLANS.—(1) The Secretary shall develop
and implement a take reduction plan designed to assist in the re-
covery or prevent the depletion of each strategic stock which inter-
acts with a commercial fishery listed under subsection (¢)(1)(A) (i)
or (ii), and may develop and implement such a plan for any other
marine mammal stocks which interact with a commercial fishery
listed under subsection (c)(1)(A)(i) which the Secretary determines,
after notice and opportunity for public comment, has a high level
of mortality and serious injury across a number of such marine
mammal stocks.

(2) The immediate goal of a take reduction plan for a strategic
stock shall be to reduce, within 6 months of its implementation, the
incidental mortality or serious injury of marine mammals inciden-
tally taken in the course of commercial fishing operations to levels
less than the potential biological removal level established for that
stock under section 117. The long-term goal of the plan shall be to
reduce, within 5 years of its implementation, the incidental mor-
tality or serious injury of marine mammals incidentally taken in
the course of commercial fishing operations to insignificant levels
approaching a zero mortality and serious injury rate, taking into
account the economics of the fishery, the availability of existing
teichnology, and existing State or regional fishery management
plans.

(8) If there is insufficient funding available to develop and im-
plement a take reduction plan for all such stocks that interact with
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commercial fisheries listed under subsection (c)(1)(A) (i) or (ii), the
Secretary shall give highest priority to the development and imple-
mentation of take reduction plans for species or stocks whose level
of incidental mortality and serious injury exceeds the potential bio-
logical removal level, those that have a small population size, and
those which are declining most rapidly.

(4) Each take reduction plan shall include—

(A) a review of the information in the final stock assess-
ment published under section 117(b) and any substantial new
information;

(B) an estimate of the total number and, if possible, age
and gender, of animals from the stock that are being inciden-
tally lethally taken or seriously injured each year during the
course of commercial fishing operations, by fishery;

(C) recommended regulatory or voluntary measures for the
reduction of incidental mortality and serious injury; !

(D) recommended dates for achieving the specific objectives
of the plan.

(5)(A) For any stock in which incidental mortality and serious
injury from commercial fisheries exceeds the potential biological re-
moval level established under section 117, the plan shall include
measures the Secretary expects will reduce, within 6 months of the
plan’s implementation, such mortality and serious injury to a level
below the potential biological removal level.

(B) For any stock in which human-caused mortality and seri-
ous injury exceeds the potential biological removal level, other than
a stock to which subparagraph (A) applies, the plan shall include
measures the Secretary expects will reduce, to the maximum ex-
tent practicable within 6 months of the plan’s implementation, the
incidental mortality and serious injury by such commercial fish-
eries from that stock. For purposes of this subparagraph, the term
“maximum extent practicable” means to the lowest level that is fea-
sible for such fisheries within the 6-month period.

(6)(A) At the earliest possible time (not later than 30 days)
after the Secretary issues a final stock assessment under section
117(b) for a strategic stock, the Secretary shall, and for stocks that
interact with a fishery listed under subsection (¢)(1)(A)(i) for which
the Secretary has made a determination under paragraph (1), the
Secretary may—

(i) establish a take reduction team for such stock and ap-
point the members of such team in accordance with subpara-
graph (C); and

(i) publish in the Federal Register a notice of the team’s
establishment, the names of the team’s appointed members,
the full geographic range of such stock, and a list of all com-
mercial fisheries that cause incidental mortality and serious
injury of marine mammals from such stock.

(B) The Secretary may request a take reduction team to ad-
dress a stock that extends over one or more regions or fisheries, or
multiple stocks within a region or fishery, if the Secretary deter-
mines that doing so would facilitate the development and imple-
mentation of plans required under this subsection.

1Probably should be “injury; and”. See section 11 of the Marine Mammal Protection Act
Amendments of 1994 (P.L. 103 238 108 Stat. 546).



245 MARINE MAMMAL PROTECTION ACT OF 1972 Sec. 118

(C) Members of take reduction teams shall have expertise re-
garding the conservation or biology of the marine mammal species
which the take reduction plan will address, or the fishing practices
which result in the incidental mortality and serious injury of such
species. Members shall include representatives of Federal agencies,
each coastal State which has fisheries which interact with the spe-
cies or stock, appropriate Regional Fishery Management Councils,
interstate fisheries commissions, academic and scientific organiza-
tions, environmental groups, all commercial and recreational fish-
eries groups and gear types which incidentally take the species or
stock, Alaska Native organizations or Indian tribal organizations,
and others as the Secretary deems appropriate. Take reduction
teams shall, to the maximum extent practicable, consist of an equi-
table balance among representatives of resource user interests and
nonuser interests.

(D) Take reduction teams shall not be subject to the Federal
Advisory Committee Act (5 App. U.S.C.). Meetings of take reduc-
tion teams shall be open to the public, and prior notice of meetings
shall be made public in a timely fashion.

(E) Members of take reduction teams shall serve without com-
pensation, but may be reimbursed by the Secretary, upon request,
for reasonable travel costs and expenses incurred in performing
their duties as members of the team.

(7) Where the human-caused mortality and serious injury from
a strategic stock is estimated to be equal to or greater than the po-
tential biological removal level established under section 117 for
such stock and such stock interacts with a fishery listed under sub-
section (c)(1)(A) (i) or (ii), the following procedures shall apply in
the development of the take reduction plan for the stock:

(A)i) Not later than 6 months after the date of establish-
ment of a take reduction team for the stock, the team shall
submit a draft take reduction plan for such stock to the Sec-
retary, consistent with the other provisions of this section.

(i1) Such draft take reduction plan shall be developed by
consensus. In the event consensus cannot be reached, the team
shall advise the Secretary in writing on the range of possibili-
ties considered by the team, and the views of both the majority
and minority.

(B)d) The Secretary shall take the draft take reduction
plan into consideration and, not later than 60 days after the
submission of the draft plan by the team, the Secretary shall
publish in the Federal Register the plan proposed by the team,
any changes proposed by the Secretary with an explanation of
the reasons therefor, and proposed regulations to implement
such plan, for public review and comment during a period of
not to exceed 90 days.

(ii) In the event that the take reduction team does not sub-
mit a draft plan to the Secretary within 6 months, the Sec-
retary shall, not later than 8 months after the establishment
of the team, publish in the Federal Register a proposed take
reduction plan and implementing regulations, for public review
and comment during a period of not to exceed 90 days.

(C) Not later than 60 days after the close of the comment
period required under subparagraph (B), the Secretary shall
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issue a final take reduction plan and implementing regula-
tions, consistent with the other provisions of this section.

(D) The Secretary shall, during a period of 30 days after
publication of a final take reduction plan, utilize newspapers
of general circulation, fishery trade associations, electronic
media, and other means of advising commercial fishermen of
the requirements of the plan and how to comply with them.

(E) The Secretary and the take reduction team shall meet
every 6 months, or at such other intervals as the Secretary de-
termines are necessary, to monitor the implementation of the
final take reduction plan until such time that the Secretary de-
termines that the objectives of such plan have been met.

(F) The Secretary shall amend the take reduction plan and
implementing regulations as necessary to meet the require-
ments of this section, in accordance with the procedures in this
section for the issuance of such plans and regulations.

(8) Where the human-caused mortality and serious injury from
a strategic stock is estimated to be less than the potential biologi-
cal removal level established under section 117 for such stock and
such stock interacts with a fishery listed under subsection (c)(1)(A)
(i) or (i), or for any marine mammal stocks which interact with a
commercial fishery listed under subsection (c)(1)(A)(i) for which the
Secretary has made a determination under paragraph (1), the fol-
lowing procedures shall apply in the development of the take re-
duction plan for such stock:

(A)(1) Not later than 11 months after the date of establish-
ment of a take reduction team for the stock, the team shall
submit a draft take reduction plan for the stock to the Sec-
retary, consistent with the other provisions of this section.

(i) Such draft take reduction plan shall be developed by
consensus. In the event consensus cannot be reached, the team
shall advise the Secretary in writing on the range of possibili-
ties considered by the team, and the views of both the majority
and minority.

(B)i) The Secretary shall take the draft take reduction
plan into consideration and, not later than 60 days after the
submission of the draft plan by the team, the Secretary shall
publish in the Federal Register the plan proposed by the team,
any changes proposed by the Secretary with an explanation of
the reasons therefor, and proposed regulations to implement
such plan, for public review and comment during a period of
not to exceed 90 days.

(ii) In the event that the take reduction team does not sub-
mit a draft plan to the Secretary within 11 months, the Sec-
retary shall, not later than 13 months after the establishment
of the team, publish in the Federal Register a proposed take
reduction plan and implementing regulations, for public review
and comment during a period of not to exceed 90 days.

(C) Not later than 60 days after the close of the comment
period required under subparagraph (B), the Secretary shall
issue a final take reduction plan and implementing regula-
tions, consistent with the other provisions of this section.

(D) The Secretary shall, during a period of 30 days after
publication of a final take reduction plan, utilize newspapers
of general circulation, fishery trade associations, electronic
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media, and other means of advising commercial fishermen of

the requirements of the plan and how to comply with them.

(E) The Secretary and the take reduction team shall meet
on an annual basis, or at such other intervals as the Secretary
determines are necessary, to monitor the implementation of
the final take reduction plan until such time that the Secretary
determines that the objectives of such plan have been met.

(F) The Secretary shall amend the take reduction plan and
implementing regulations as necessary to meet the require-
ments of this section, in accordance with the procedures in this
section for the issuance of such plans and regulations.

(9) In implementing a take reduction plan developed pursuant
to this subsection, the Secretary may, where necessary to imple-
ment a take reduction plan to protect or restore a marine mammal
stock or species covered by such plan, promulgate regulations
which include, but are not limited to, measures to—

(A) establish fishery-specific limits on incidental mortality
and serious injury of marine mammals in commercial fisheries
or restrict commercial fisheries by time or area;

(B) require the use of alternative commercial fishing gear
or techniques and new technologies, encourage the develop-
ment of such gear or technology, or convene expert skippers’
panels;

(C) educate commercial fishermen, through workshops and
other means, on the importance of reducing the incidental mor-
tality and serious injury of marine mammals in affected com-
mercial fisheries; and

(D) monitor, in accordance with subsection (d), the effec-
tiveness of measures taken to reduce the level of incidental
mortality and serious injury of marine mammals in the course
of commercial fishing operations.

(10)(A) Notwithstanding paragraph (6), in the case of any stock
to which paragraph (1) applies for which a final stock assessment
has not been published under section 117(b)(3) by April 1, 1995,
due to a proceeding under section 117(b)(2), or any Federal court
review of such proceeding, the Secretary shall establish a take re-
duction team under paragraph (6) for such stock as if a final stock
assessment had been published.

(B) The draft stock assessment published for such stock under
section 117(b)(1) shall be deemed the final stock assessment for
purposes of preparing and implementing a take reduction plan for
such stock under this section.

(C) Upon publication of a final stock assessment for such stock
under section 117(b)(3) the Secretary shall immediately reconvene
the take reduction team for such stock for the purpose of amending
the take reduction plan, and any regulations issued to implement
such plan, if necessary, to reflect the final stock assessment or
court action. Such amendments shall be made in accordance with
paragraph (7)(F) or (8)(F), as appropriate.

(D) A draft stock assessment may only be used as the basis for
a take reduction plan under this paragraph for a period of not to
exceed two years, or until a final stock assessment is published,
whichever is earlier. If, at the end of the two-year period, a final
stock assessment has not been published, the Secretary shall cat-



Sec. 118 MARINE MAMMAL PROTECTION ACT OF 1972 248

egorize such stock under section 117(a)(5)(A) and shall revoke any
regulations to implement a take reduction plan for such stock.

(E) Subparagraph (D) shall not apply for any period beyond
two years during which a final stock assessment for such stock has
not been published due to review of a proceeding on such stock as-
sessment by a Federal court. Immediately upon final action by such
court, the Secretary shall proceed under subparagraph (C).

(11) Take reduction plans developed under this section for a
species or stock listed as a threatened species or endangered spe-
cies under the Endangered Species Act of 1973 (16 U.S.C. 1531 et
seq.) shall be consistent with any recovery plan developed for such
species or stock under section 4 of such Act.

(g) EMERGENCY REGULATIONS.—(1) If the Secretary finds that
the incidental mortality and serious injury of marine mammals
from commercial fisheries is having, or is likely to have, an imme-
diate and significant adverse impact on a stock or species, the Sec-
retary shall take actions as follows:

(A) In the case of a stock or species for which a take reduc-
tion plan is in effect, the Secretary shall—

(i) prescribe emergency regulations that, consistent
with such plan to the maximum extent practicable, reduce
incidental mortality and serious injury in that fishery; and

(ii) approve and implement, on an expedited basis, any
amendments to such plan that are recommended by the
take reduction team to address such adverse impact.

(B) In the case of a stock or species for which a take reduc-
tion plan is being developed, the Secretary shall—

(i) prescribe emergency regulations to reduce such in-
cidental mortality and serious injury in that fishery; and

(ii) approve and implement, on an expedited basis,
such plan, which shall provide methods to address such
adverse impact if still necessary.

(C) In the case of a stock or species for which a take reduc-
tion plan does not exist and is not being developed, or in the
case of a commercial fishery listed under subsection
(e)(1)(A)(1ii) which the Secretary believes may be contributing
to such adverse impact, the Secretary shall 1—

(i) prescribe emergency regulations to reduce such in-
cidental mortality and serious injury in that fishery, to the
extent necessary to mitigate such adverse impact;

(i) immediately review the stock assessment for such
stock or species and the classification of such commercial
fishery under this section to determine if a take reduction
team should be established; and

(iii) may,! where necessary to address such adverse
impact on a species or stock listed as a threatened species
or endangered species under the Endangered Species Act
of 1973 (16 U.S.C. 1531 et seq.), place observers on vessels
in a commercial fishery listed under subsection
(e)(1)(A)Gii), if the Secretary has reason to believe such
vessels may be causing the incidental mortality and seri-
ous injury to marine mammals from such stock.

1So0 in law. The relationship between “shall” in the matter preceding clause (i) and “may” in
clause (iii) is not apparent.
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(2) Prior to taking action under paragraph (1) (A), (B), or (C),
the Secretary shall consult with the Marine Mammal Commission,
all appropriate Regional Fishery Management Councils, State fish-
ery managers, and the appropriate take reduction team (if estab-
lished).

(3) Emergency regulations prescribed under this subsection—

(A) shall be published in the Federal Register, together
with an explanation thereof;

(B) shall remain in effect for not more than 180 days or
until the end of the applicable commercial fishing season,
whichever is earlier; and

(C) may be terminated by the Secretary at an earlier date
by publication in the Federal Register of a notice of termi-
nation, if the Secretary determines that the reasons for emer-
gency regulations no longer exist.

(4) If the Secretary finds that incidental mortality and serious
injury of marine mammals in a commercial fishery is continuing to
have an immediate and significant adverse impact on a stock or
species, the Secretary may extend the emergency regulations for an
additional period of not more than 90 days or until reasons for the
emergency no longer exist, whichever is earlier.

(h) PENALTIES.—Except as provided in subsection (c), any per-
son who violates this section shall be subject to the provisions of
sections 105 and 107, and may be subject to section 106 as the Sec-
retary shall establish by regulations.

(1) AsSISTANCE.—The Secretary shall provide assistance to Re-
gional Fishery Management Councils, States, interstate fishery
commissions, and Indian tribal organizations in meeting the goal
of reducing incidental mortality and serious injury to insignificant
levels approaching a zero mortality and serious injury rate.

(j) CONTRIBUTIONS.—For purposes of carrying out this section,
the Secretary may accept, solicit, receive, hold, administer, and use
gifts, devises, and bequests.

(k) CONSULTATION WITH SECRETARY OF THE INTERIOR.—The
Secretary shall consult with the Secretary of the Interior prior to
taking actions or making determinations under this section that af-
fect or relate to species or population stocks of marine mammals
for which the Secretary of the Interior is responsible under this
title.

() DEFINITIONS.—As wused in this section and section
101(a)(5)(E), each of the terms “fishery” and “vessel of the United
States” has the same meaning it does in section 3 of the Magnuson
Fishery Conservation and Management Act (16 U.S.C. 1802).

SEC. 119. [16 U.S.C. 1388] MARINE MAMMAL COOPERATIVE AGREE-
MENTS IN ALASKA.

(a) IN GENERAL.—The Secretary may enter into cooperative
agreements with Alaska Native organizations to conserve marine
mammals and provide co-management of subsistence use by Alaska
Natives.

(b) GRANTS.—Agreements entered into under this section may
include grants to Alaska Native organizations for, among other
purposes—

(1) collecting and analyzing data on marine mammal popu-
lations;
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(2) monitoring the harvest of marine mammals for subsist-
ence use;

(3) participating in marine mammal research conducted by
the Federal Government, States, academic institutions, and
private organizations; and

(4) developing marine mammal co-management structures
with Federal and State agencies.

(c) EFFECT OF JURISDICTION.—Nothing in this section is in-
tended or shall be construed—

(1) as authorizing any expansion or change in the respec-
tive jurisdiction of Federal, State, or tribal governments over
fish and wildlife resources; or

(2) as altering in any respect the existing political or legal
status of Alaska Natives, or the governmental or jurisdictional
status of Alaska Native communities or Alaska Native entities.
(d) AUTHORIZATION OF APPROPRIATIONS.—There are authorized

to be appropriated for the purposes of carrying out this section—

(1) §I,500,000 to the Secretary of Commerce for each of the
fiscal years 1994, 1995, 1996, 1997, 1998, and 1999; and

(2) $1,000,000 to the Secretary of the Interior for each of
the fiscal years 1994, 1995, 1996, 1997, 1998, and 1999.

The amounts authorized to be appropriated under this subsection
are in addition to the amounts authorized to be appropriated under
section 116.

SEC. 120. [16 UNSFEC. 1389] PACIFIC COAST TASK FORCE; GULF OF

(a) PINNIPED REMOVAL AUTHORITY.—Notwithstanding any
other provision of this title, the Secretary may permit the inten-
tional lethal taking of pinnipeds in accordance with this section.

(b) APPLICATION.—(1) A State may apply to the Secretary to
authorize the intentional lethal taking of individually identifiable
pinnipeds which are having a significant negative impact on the
decline or recovery of salmonid fishery stocks which—

(A) have been listed as threatened species or endangered
species under the Endangered Species Act of 1973 (16 U.S.C.
1531 et seq.);

(B) the Secretary finds are approaching threatened species
or endangered species status (as those terms are defined in
that Act); or

te through the Ballard Locks at Seattle, Washington.

(2) Any such application shall include a means of identifying
the individual pinniped or pinnipeds, and shall include a detailed
deﬁcription of the problem interaction and expected benefits of the
taking.

(c) ACTIONS IN RESPONSE TO APPLICATION.—(1) Within 15 days
of receiving an application, the Secretary shall determine whether
the application has produced sufficient evidence to warrant estab-
lishing a Pinniped-Fishery Interaction Task Force to address the
situation described in the application. If the Secretary determines
sufficient evidence has been provided, the Secretary shall establish
a Pinniped-Fishery Interaction Task Force and publish a notice in
the Federal Register requesting public comment on the application.

(2) A Pinniped-Fishery Interaction Task Force established
under paragraph (1) shall consist of designated employees of the
Department of Commerce, scientists who are knowledgeable about
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the pinniped interaction that the application addresses, representa-
tives of affected conservation and fishing community organizations,
Indian Treaty tribes, the States, and such other organizations as
the Secretary deems appropriate.

(3) Within 60 days after establishment, and after reviewing
public comments in response to the Federal Register notice under
paragraph (1), the Pinniped-Fishery Interaction Task Force shall—

(A) recommend to the Secretary whether to approve or
deny the proposed intentional lethal taking of the pinniped or
pinnipeds, including along with the recommendation a descrip-
tion of the specific pinniped individual or individuals, the pro-
posed location, time, and method of such taking, criteria for
evaluating the success of the action, and the duration of the in-
tentional lethal taking authority; and

(B) suggest nonlethal alternatives, if available and prac-
ticable, including a recommended course of action.

(4) Within 30 days after receipt of recommendations from the
Pinniped-Fishery Interaction Task Force, the Secretary shall either
approve or deny the application. If such application is approved,
the Secretary shall immediately take steps to implement the inten-
tional lethal taking, which shall be performed by Federal or State
agencies, or qualified individuals under contract to such agencies.

(5) After implementation of an approved application, the
Pinniped-Fishery Interaction Task Force shall evaluate the effec-
tiveness of the permitted intentional lethal taking or alternative
actions implemented. If implementation was ineffective in elimi-
nating the problem interaction, the Task Force shall recommend
additional actions. If the implementation was effective, the Task
Force shall so advise the Secretary, and the Secretary shall dis-
band the Task Force.

(d) CONSIDERATIONS.—In considering whether an application
should be approved or denied, the Pinniped-Fishery Interaction
Task Force and the Secretary shall consider—

(1) population trends, feeding habits, the location of the
pinniped interaction, how and when the interaction occurs, and
how many individual pinnipeds are involved,;

(2) past efforts to nonlethally deter such pinnipeds, and
whether the applicant has demonstrated that no feasible and
prudent alternatives exist and that the applicant has taken all
reasonable nonlethal steps without success;

(3) the extent to which such pinnipeds are causing undue
injury or impact to, or imbalance with, other species in the eco-
system, including fish populations; and

(4) the extent to which such pinnipeds are exhibiting be-
havior that presents an ongoing threat to public safety.

(e) LiMITATION.—The Secretary shall not approve the inten-
tional lethal taking of any pinniped from a species or stock that
is—

(1) listed as a threatened species or endangered species
under the Endangered Species Act of 1973 (16 U.S.C. 1531 et
seq.);

(2) depleted under this Act; or

(3) a strategic stock.

(f) CALIFORNIA SEA LIONS AND PAcCIFIC HARBOR SEALS; INVES-
TIGATION AND REPORT.—
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(1) The Secretary shall engage in a scientific investigation
to determine whether California sea lions and Pacific harbor
seals—

(A) are having a significant negative impact on the re-
covery of salmonid fishery stocks which have been listed as
endangered species or threatened species under the En-
dangered Species Act of 1973 (16 U.S.C. 1531 et seq.), or
which the Secretary finds are approaching such endan-
gered species or threatened species status; or

(B) are having broader impacts on the coastal eco-
systems of Washington, Oregon, and California.

The Secretary shall conclude this investigation and prepare a
report on its results no later than October 1, 1995.

(2) Upon completion of the scientific investigation required
under paragraph (1), the Secretary shall enter into discussions
with the Pacific States Marine Fisheries Commission, on be-
half of the States of Washington, Oregon, and California, for
the purpose of addressing any issues or problems identified as
a result of the scientific investigation, and to develop rec-
ommendations to address such issues or problems. Any rec-
ommendations resulting from such discussions shall be sub-
mitted, along with the report, to the Committee on Merchant
Marine and Fisheries! of the House of Representatives and the
Committee on Commerce, Science, and Transportation of the
Senate.

(3) The Secretary shall make the report and the rec-
ommendations submitted under paragraph (2) available to the
public for review and comment for a period of 90 days.

(4) There are authorized to be appropriated to the Sec-
retary such sums as are necessary to carry out the provisions
of this subsection.

(5) The amounts appropriated under section 308(c) of the
Interjurisdictional Fisheries Act of 1986 (16 U.S.C. 4107(c))
and allocated to the Pacific States Marine Fisheries Commis-
sion may be used by the Commission to participate in discus-
sions with the Secretary under paragraph (2).

(g) REGIONWIDE PINNIPED-FISHERY INTERACTION STUDY.—

(1) The Secretary may conduct a study, of not less than
three high predation areas in anadromous fish migration cor-
ridors within the Northwest Region of the National Marine
Fisheries Service, on the interaction between fish and
pinnipeds. In conducting the study, the Secretary shall consult
with other State and Federal agencies with expertise in
pinniped-fishery interaction. The study shall evaluate—

(A) fish behavior in the presence of predators gen-
erally;

(B) holding times and passage rates of anadromous
glsh stocks in areas where such fish are vulnerable to pre-

ation;

1The Committee on Merchant Marine and Fisheries of the House of Representatives was abol-
ished by House Resolution No. 6, One Hundred Fourth Congress, Jan. 4, 1995. The former juris-
diction of such committee is divided among the Committee on Resources, the Committee on
Transportation and Infrastructure, and the Committee on Armed Services of the House of
Representatives.
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(C) whether additional facilities exist, or could be rea-
sonably developed, that could improve escapement for
anadromous fish; and

(D) other issues the Secretary considers relevant.

(2) Subject to the availability of appropriations, the Sec-
retary may, not later than 18 months after the commencement
of the study under this subsection, transmit a report on the re-
sults of the study to the Committee on Commerce, Science, and
Transportation of the Senate and the Committee on Merchant
Marine and Fisheries! of the House of Representatives.

(3) The study conducted under this subsection may not be
used by the Secretary as a reason for delaying or deferring a
determination or consideration under subsection (c) or (d).

(h) GULF OF MAINE TASK FORCE.—The Secretary shall estab-
lish a Pinniped-Fishery Interaction Task Force to advise the Sec-
retary on issues or problems regarding pinnipeds interacting in a
dangerous or damaging manner with aquaculture resources in the
Gulf of Maine. No later than 2 years from the date of enactment
of this section, the Secretary shall after notice and opportunity for
public comment submit to the Committee on Merchant Marine and
Fisheries! of the House of Representatives and the Committee on
Commerce, Science, and Transportation of the Senate a report con-
taining recommended available alternatives to mitigate such inter-
actions.

(i) REQUIREMENTS APPLICABLE TO TASK FORCES.—(1) Any task
force established under this section—

(A) shall to the maximum extent practicable, consist of an
equitable balance among representatives of resource user inter-
ests and nonuser interests; and

(B) shall not be subject to the Federal Advisory Committee
Act (5 App. U.S.C.).

(2) Meetings of any task force established under this section
shall be open to the public, and prior notice of those meetings shall
be given to the public by the task force in a timely fashion.

(j) GuLF oFr MAINE HARBOR PORPOISE.—(1) Nothing in section
117 shall prevent the Secretary from publishing a stock assessment
for Gulf of Maine harbor porpoise in an expedited fashion.

(2) In developing and implementing a take reduction plan
under section 118 for Gulf of Maine harbor porpoise, the Secretary
shall consider all actions already taken to reduce incidental mor-
tality and serious injury of such stock, and may, based on the rec-
ommendations of the take reduction team for such stock, modify
the time period required for compliance with section 118(f)(5)(A),
but in no case may such modification extend the date of compliance
beyond April 1, 1997.

1The Committee on Merchant Marine and Fisheries of the House of Representatives was abol-
ished by House Resolution No. 6, One Hundred Fourth Congress, Jan. 4, 1995. The former juris-
diction of such committee is divided among the Committee on Resources, the Committee on
Transportation and Infrastructure, and the Committee on Armed Services of the House of
Representatives.
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TITLE II—-MARINE MAMMAL COMMISSION
ESTABLISHMENT OF COMMISSION

SEC. 201. [16 U.S.C. 1401] (a) There is hereby established the
Marine Mammal Commission (hereafter referred to in this title as
the “Commission”).

(b)(1) Effective September 1, 1982, the Commission shall be
composed of three members who shall be appointed by the Presi-
dent, by and with the advice and consent of the Senate. The Presi-
dent shall make his selection from a list of individuals knowledge-
able in the fields of marine ecology and resource management, and
who are not in a position to profit from the taking of marine mam-
mals. Such list shall be submitted to him by the Chairman of the
Council on Environmental Quality and unanimously agreed to by
that Chairman, the Secretary of the Smithsonian Institution, the
Director of the National Science Foundation and the Chairman of
the National Academy of Sciences. No member of the Commission
may, during his period of service on the Commission, hold any
other position as an officer or employee of the United States except
as a retired officer or retired civilian employee of the United
States.

(2) The term of office for each member shall be three years; ex-
cept that of the members initially appointed to the Commission,
the term of one member shall be for one year, the term of one
member shall be for two years, and the term of one member shall
be for three years. No member is eligible for reappointment; except
that any member appointed to fill a vacancy occurring before the
expiration of the term for which his predecessor was appointed (A)
shall be appointed for the remainder of such term, and (B) is eligi-
ble for reappointment for one full term. A member may serve after
the expiration of his term until his successor has taken office.

(c) The President shall designate a Chairman of the Commis-
sion (hereafter referred to in this title as the “Chairman”) from
among its members.

(d) Members of the Commission shall each be compensated at
a rate equal to the daily equivalent of the rate for GS—18 of the
General Schedule under section 5332 of Title 5, United States
Code, for each day such member is engaged in the actual perform-
ance of duties vested in the Commission. Each member shall be re-
imbursed for travel expenses, including per diem in lieu of subsist-
ence, as authorized by section 5703 of Title 5, United States Code,
for persons in Government service employed intermittently.

(e) The Commission shall have an Executive Director, who
shall be appointed (without regard to the provisions of Title 5,
United States Code, governing appointments in the competitive
service) by the Chairman with the approval of the Commission and
shall be paid at a rate not in excess of the rate for GS—18 of the
General Schedule under section 5332 of Title 5, United States
Code. The Executive Director shall have such duties as the Chair-
man may assign.

DUTIES OF COMMISSION
SEc. 202. [16 U.S.C. 1402] (a) The Commission shall—
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(1) undertake a review and study of the activities of the
United States pursuant to existing laws and international con-
ventions relating to marine mammals, including, but not lim-
ited to, the International Convention for the Regulation of
Whaling, the Whaling Convention Act of 1949, the Interim
Convention on the Conservation of North Pacific Fur Seals,
and the Fur Seal Act of 1966;

(2) conduct a continuing review of the condition of the
stocks of marine mammals, of methods for their protection and
conservation, of humane means of taking marine mammals, of
research programs conducted or proposed to be conducted
under the authority of this Act, and of all applications for per-
mits for scientific research, public display, or enhancing the
survival or recovery of a species or stock;

(3) undertake or cause to be undertaken such other studies
as it deems necessary or desirable in connection with its as-
signed duties as to the protection and conservation of marine
mammals;

(4) recommend to the Secretary and to other Federal offi-
cials such steps as it deems necessary or desirable for the pro-
tection and conservation of marine mammals;

(5) recommend to the Secretary of State appropriate poli-
cies regarding existing international arrangements for the pro-
tection and conservation of marine mammals, and suggest ap-
propriate international arrangements for the protection and
conservation of marine mammals;

(6) recommend to the Secretary such revisions of the en-
dangered species list and threatened species list published pur-
suant to section 4(c)(1) of the Endangered Species Act of 1973,
as may be appropriate with regard to marine mammals; and

(7) recommend to the Secretary, other appropriate Federal
officials, and Congress such additional measures as it deems
necessary or desirable to further the policies of this Act, includ-
ing provisions for the protection of the Indians, Eskimos, and
Aleuts whose livelihood may be adversely affected by actions
taken pursuant to this Act.

(b) The Commission shall consult with the Secretary at such
intervals as it or he may deem desirable, and shall provide each
annual report required under section 204, before submission to
Congress, to the Secretary for comment.

(c) The reports and recommendations which the Commission
makes shall be matters of public record and shall be available to
the public at all reasonable times. All other activities of the Com-
mission shall be matters of public record and available to the pub-
lic in accordance with the provisions of section 552 of Title 5,
United States Code.

(d) Any recommendations made by the Commission to the Sec-
retary and other Federal officials shall be responded to by those in-
dividuals within one hundred and twenty days after receipt thereof.
Any recommendations which are not followed or adoptedshall be re-
ferred to the Commission together with a detailed explanation of
the reasons why those recommendations were not followed or
adopted.
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COMMITTEE OF SCIENTIFIC ADVISORS ON MARINE MAMMALS

SEc. 203. [16 U.S.C. 1403] (a) The Commission shall establish,
within ninety days after its establishment, a Committee of Sci-
entific Advisors on Marine Mammals (hereafter referred to in this
title as the “Committee”). Such Committee shall consist of nine sci-
entists knowledgeable in marine ecology and marine mammal af-
fairs appointed by the Chairman after consultation with the Chair-
man of the Council on Environmental Quality, the Secretary of the
Smithsonian Institution, the Director of the National Science Foun-
dation, and the Chairman of the National Academy of Sciences.

(b) Except for United States Government employees, members
of the Committee shall each be compensated at a rate equal to the
daily equivalent of the rate for GS—18 of the General Schedule
under section 5332 of Title 5, United States Code, for each day
such member is engaged in the actual performance of duties vested
in the Committee. Each member shall be reimbursed for travel ex-
penses, including per diem in lieu of subsistence, as authorized by
section 5703 of Title 5, United States Code, for persons in Govern-
ment service employed intermittently.

(c) The Commission shall consult with the Committee on all
studies and recommendations which it may propose to make or has
made, on research programs conducted or proposed to be conducted
under the authority of this Act, and on all applications for permits
for scientific research. Any recommendations made by the Com-
mittee or any of its members which are not adopted by the Com-
mission shall be transmitted by the Commission to the appropriate
Federal agency and to the appropriate committees of Congress with
a detailed explanation of the Commission’s reasons for not accept-
ing such recommendations.

COMMISSION REPORTS

SeEc. 204. [16 U.S.C. 14041 The Commission shall transmit to
Congress, by January 31 of each year, a report which shall
include—

(1) a description of the activities and accomplishments of
the Commission during the immediately preceding year; and

(2) all the findings and recommendations made by and to
the Commission pursuant to section 202 of this Act together
with the responses made to these recommendations.

COORDINATION WITH OTHER FEDERAL AGENCIES

SEC. 205. [16 U.S.C. 1405] The Commission shall have access
to all studies and data compiled by Federal agencies regarding ma-
rine mammals. With the consent of the appropriate Secretary or
Agency head, the Commission may also utilize the facilities or serv-
ices of any Federal agency and shall take every feasible step to
Zvoid duplication of research and to carry out the purposes of this

ct.

ADMINISTRATION OF COMMISSION

SeEc. 206. [16 U.S.C. 1406] The Commission, in carrying out
its responsibilities under this title, may—
(1) employ and fix the compensation of such personnel,
(2) acquire, furnish, and equip such office space;
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(3) enter into such contracts or agreements with, or pro-
vide such grants to, other organizations, both public and pri-
vate;

(4) procure the services of such experts or consultants or
an organization thereof as is authorized under section 3109 of
Title 5, United States Code (but at rates for individuals not to
exceed $100 per diem); and

(5) incur such necessary expenses and exercise such other
powers, as are consistent with and reasonably required to per-
form its functions under this title; except that no fewer than
11 employees must be employed under paragraph (1) at any
time.1 Financial and administrative services (including those
related to budgeting, accounting, financial reporting, personnel,
and procurement) shall be provided the Commission by the
General Services Administration, for which payment shall be
made in advance, or by reimbursement from funds of the Com-
mission in such amounts as may be agreed upon by the Chair-
man and the Administrator of General Services.

SEC. 207. [16 U.S.C. 1407] AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to the Marine Mam-
mal Commission, for purposes of carrying out this title, $1,500,000
for fiscal year 1994, $1,550,000 for fiscal year 1995, $1,600,000 for
fiscal year 1996, $1,650,000 for fiscal year 1997, $1,700,000 for fis-
cal year 1998, and $1,750,000 for fiscal year 1999.

TITLE III—INTERNATIONAL DOLPHIN CONSERVATION
PROGRAM

SEC. 301. [16 U.S.C. 1411] FINDINGS AND POLICY.
(a) FINDINGS.—The Congress finds the following:

(1) The yellowfin tuna fishery of the eastern tropical Pa-
cific Ocean has resulted in the deaths of millions of dolphins.

(2) Significant awareness and increased concern for the
health and safety of dolphin populations has encouraged a
change in fishing methods worldwide.

(3) United States tuna fishing vessels have led the world
in the development of fishing methods to reduce dolphin mor-
talities in the eastern tropical Pacific Ocean and United States
tuna processing companies have voluntarily promoted the mar-
keting of tuna that is dolphin safe.

(4) Nations harvesting yellowfin tuna in the eastern trop-
ical Pacific Ocean have demonstrated their willingness to par-
ticipate in appropriate multilateral agreements to reduce dol-
phin mortality progressively to a level approaching zero
through the setting of annual limits, with the goal of elimi-
nating dolphin mortality in that fishery. Recognition of the
International Dolphin Conservation Program will assure that
the existing trend of reduced dolphin mortality continues; that
individual stocks of dolphins are adequately protected; and
that the goal of eliminating all dolphin mortality continues to
be a priority.

(b) PoLicYy.—It is the policy of the United States to—

1So0 in law. The sentence beginning “Financial and administrative services...” should probably
begin as a flush sentence on the next line.
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(1) eliminate the marine mammal mortality resulting from
the intentional encirclement of dolphins and other marine
mammals in tuna purse seine fisheries;

(2) support the International Dolphin Conservation Pro-
gram and efforts within the Program to reduce, with the goal
of eliminating, the mortality referred to in paragraph (1);

(3) ensure that the market of the United States does not
act as an incentive to the harvest of tuna caught with driftnets
or caught by purse seine vessels in the eastern tropical Pacific
Ocean not operating in compliance with the International Dol-
phin Conservation Program;

(4) secure appropriate multilateral agreements to ensure
that United States tuna fishing vessels shall have continued
access to productive tuna fishing grounds in the South Pacific
Ocean and elsewhere; and

(5) encourage observer coverage on purse seine vessels
fishing for tuna outside of the eastern tropical Pacific Ocean in
a fishery in which the Secretary has determined that a regular
and significant association occurs between marine mammals
and tuna, and in which tuna is harvested through the use of
purse seine nets deployed on or to encircle marine mammals.

SEC. 302. [16 U.S.C. 1412] INTERNATIONAL DOLPHIN CONSERVATION
PROGRAM.

The Secretary of State, in consultation with the Secretary,
shall seek to secure a binding international agreement to establish
an International Dolphin Conservation Program that requires—

(1) that the total annual dolphin mortality in the purse
seine fishery for yellowfin tuna in the eastern tropical Pacific
Ocean shall not exceed 5,000 animals with a commitment and
objective to progressively reduce dolphin mortality to a level
approaching zero through the setting of annual limits;

(2) the establishment of a per-stock per-year dolphin mor-
tality limit, to be in effect through calendar year 2000, at a
level between 0.2 percent and 0.1 percent of the minimum pop-
ulation estimate, as calculated, revised, or approved by the
Secretary;

(3) the establishment of a per-stock per-year dolphin mor-
tality limit, beginning with the calendar year 2001, at a level
less than or equal to 0.1 percent of the minimum
population estimate as calculated, revised, or approved by the
Secretary;

(4) that if a dolphin mortality limit is exceeded under—

(A) paragraph (1), all sets on dolphins shall cease for
the applicable fishing year; and

(B) paragraph (2) or (3), all sets on the stocks covered
under paragraph (2) or (3) and any mixed schools that con-
tain any of those stocks shall cease for the applicable fish-
ing year;

(5) a scientific review and assessment to be conducted in
calendar year 1998 to—

(A) assess progress in meeting the objectives set for
calendar year 2000 under paragraph (2); and

(B) as appropriate, consider recommendations for
meeting these objectives;
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(6) a scientific review and assessment to be conducted in
calendar year 2000—

(A) to review the stocks covered under paragraph (3);
and

(B) as appropriate to consider recommendations to fur-
ther the objectives set under that paragraph;

(7) the establishment of a per vessel maximum annual dol-
phin mortality limit consistent with the established per-year
mortal(iity limits, as determined under paragraphs (1) through
(3); an

(8) the provision of a system of incentives to vessel cap-
tains to continue to reduce dolphin mortality, with the goal of
eliminating dolphin mortality.

SEC. 303. [16 U.S.C. 1413] REGULATORY AUTHORITY OF THE SEC-

RETARY
(a) REGULATIONS.—

(1) The Secretary shall issue regulations, and revise those
regulations as may be appropriate, to implement the Inter-
national Dolphin Conservation Program.

(2)(A) The Secretary shall issue regulations to authorize
and govern the taking of marine mammals in the eastern trop-
ical Pacific Ocean, including any species of marine mammal
designated as depleted under this Act but not listed as endan-
gered or threatened under the Endangered Species Act (16
U.S.C. 1531 et seq.), by vessels of the United States partici-
pating in the International Dolphin Conservation Program.

(B) Regulations issued under this section shall include
provisions—

(i) requiring observers on each vessel;

(ii) requiring use of the backdown procedure or other
procedures equally or more effective in avoiding mortality
of, or serious injury to, marine mammals in fishing oper-
ations;

(iii) prohibiting intentional sets on stocks and schools
in accordance with the International Dolphin Conservation
Program;

(iv) requiring the use of special equipment, including
dolphin safety panels in nets, monitoring devices as identi-
fied by the International Dolphin Conservation Program to
detect unsafe fishing conditions that may cause high inci-
dental dolphin mortality before nets are deployed by a
tuna vessel, operable rafts, speedboats with towing bridles,
floodlights in operable condition, and diving masks and
snorkels;

(v) ensuring that the backdown procedure during sets
of purse seine net on marine mammals is completed and
rolling of the net to sack up has begun no later than 30
minutes before sundown;

(vi) banning the use of explosive devices in all purse
seine operations;

(vii) establishing per vessel maximum annual dolphin
mortality limits, total dolphin mortality limits and
per-stock per-year mortality limits in accordance with the
International Dolphin Conservation Program;
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(viii) preventing the making of intentional sets on dol-
phins after reaching either the vessel maximum annual
dolphin mortality limits, total dolphin mortality limits, or
per-stock per-year mortality limits;

(ix) preventing the fishing on dolphins by a vessel
without an assigned vessel dolphin mortality limit;

(x) allowing for the authorization and conduct of ex-
perimental fishing operations, under such terms and condi-
tions as the Secretary may prescribe, for the purpose of
testing proposed improvements in fishing techniques and
equipment that may reduce or eliminate dolphin mortality
or serious injury do not require the encirclement of dol-
phins in the course of commercial yellowfin tuna fishing;

(xi) authorizing fishing within the area covered by the
International Dolphin Conservation Program by vessels of
the United States without the use of special equipment or
nets if the vessel takes an observer and does not inten-
tionally deploy nets on, or encircle, dolphins, under such
terms and conditions as the Secretary may prescribe; and

(xii) containing such other restrictions and require-
ments as the Secretary determines are necessary to
implement the International Dolphin Conservation Pro-
gram with respect to vessels of the United States.

(C) ADJUSTMENTS TO REQUIREMENTS.—The Secretary may
make such adjustments as may be appropriate to requirements
of subparagraph (B) that pertain to fishing gear, vessel equip-
ment, and fishing practices to the extent the adjustments are
consistent with the International Dolphin Conservation Pro-
gram.

(b) CONSULTATION.—In developing any regulation under this
section, the Secretary shall consult with the Secretary of State, the
Marine Mammal Commission, and the United States Commis-
sioners to the Inter-American Tropical Tuna Commission appointed
under section 3 of the Tuna Conventions Act of 1950 (16 U.S.C.
952).

(¢) EMERGENCY REGULATIONS.—

(1) If the Secretary determines, on the basis of the best sci-
entific information available (including research conducted
under section 304 and information obtained under the Inter-
national Dolphin Conservation Program) that the incidental
mortality and serious injury of marine mammals authorized
under this title is having, or is likely to have, a significant ad-
verse impact on a marine mammal stock or species, the Sec-
retary shall—

(A) notify the Inter-American Tropical Tuna Commis-
sion of his or her determination, along with recommenda-
tions to the Commission as to actions necessary to reduce
incidental mortality and serious injury and mitigate such
adverse impact; and

(B) prescribe emergency regulations to reduce inci-
dental mortality and serious injury and mitigate such ad-
verse impact.

(2) Before taking action under subparagraph (A) or (B) of
paragraph (1), the Secretary shall consult with the Secretary
of State, the Marine Mammal Commission, and the United
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States Commissioners to the Inter-American Tropical Tuna
Commission.

(3) Emergency regulations prescribed wunder this
subsection—

(A) shall be published in the Federal Register, to-
gether with an explanation thereof;

(B) shall remain in effect for the duration of the appli-
cable fishing year; and

(C) may be terminated by the Secretary at an earlier
date by publication in the Federal Register of a notice of
termination if the Secretary determines that the reasons
for the emergency action no longer exist.

(4) If the Secretary finds that the incidental mortality and
serious injury of marine mammals in the yellowfin tuna fishery
in the eastern tropical Pacific Ocean is continuing to have a
significant adverse impact on a stock or species, the Secretary
may extend the emergency regulations for such additional peri-
ods as may be necessary.

(5) Within 120 days after the Secretary notifies the United
States Commissioners to the Inter-American Tropical Tuna
Commission of the Secretary’s determination under paragraph
(1)(A), the United States Commissioners shall call for a special
meeting of the Commission to address the actions necessary to
reduce incidental mortality and serious injury and mitigate the
adverse impact which resulted in the determination. The Com-
missioners shall report the results of the special meeting in
writing to the Secretary and to the Secretary of State. In their
report, the Commissioners shall—

(A) include a description of the actions taken by the
harvesting nations or under the International Dolphin
Conservation Program to reduce the incidental mortality
and serious injury and measures to mitigate the adverse
impact on the marine mammal species or stock;

(B) indicate whether, in their judgment, the actions
taken address the problem adequately; and

(C) if they indicate that the actions taken do not ad-
dress the problem adequately, include recommendations of
such additional action to be taken as may be necessary.

SEC. 304. [16 U.S.C. 1414a] RESEARCH.

(a) REQUIRED RESEARCH.—

(1) IN GENERAL.—The Secretary shall, in consultation with
the Marine Mammal Commission and the Inter-American
Tropical Tuna Commission, conduct a study of the effect of in-
tentional encirclement (including chase) on dolphins and dol-
phin stocks incidentally taken in the course of purse seine fish-
ing for yellowfin tuna in the eastern tropical Pacific Ocean.
The study, which shall commence on October 1, 1997, shall
consist of abundance surveys as described in paragraph (2) and
stress studies as described in paragraph (3), and shall address
the question of whether such encirclement is having a signifi-
cant adverse impact on any depleted dolphin stock in the east-
ern tropical Pacific Ocean.

(2) POPULATION ABUNDANCE SURVEYS.—The abundance
surveys under this subsection shall survey the abundance of
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such depleted stocks and shall be conducted during each of the
calendar years 1998, 1999, and 2000.

(3) STRESS STUDIES.—The stress studies under this sub-
section shall include—

(A) a review of relevant stress-related research and a
3-year series of necropsy samples from dolphins obtained
by commercial vessels;

(B) a 1-year review of relevant historical demographic
and biological data related to dolphins and dolphin stocks
referred to in paragraph (1); and

(C) an experiment involving the repeated chasing and
capturing of dolphins by means of intentional encircle-
ment.

(4) REPORT.—No later than 90 days after publishing the
finding under subsection (g)(2) of the Dolphin Protection Con-
sumer Information Act, the Secretary shall complete and sub-
mit a report containing the results of the research described in
this subsection to the United States Senate Committee on
Commerce, Science, and Transportation and the United States
House of Representatives Committees on Resources and on
Commerce, and to the Inter-American Tropical Tuna Commis-
sion.

(b) OTHER RESEARCH.—

(1) IN GENERAL.—In addition to conducting the research
described in subsection (a), the Secretary shall, in consultation
with the Marine Mammal Commission and in cooperation with
the nations participating in the International Dolphin
Conservation Program and the Inter-American Tropical Tuna
Commission, undertake or support appropriate scientific re-
search to further the goals of the International Dolphin Con-
servation Program.

(2) SPECIFIC AREAS OF RESEARCH.—Research carried out
under paragraph (1) may include—

(A) projects to devise cost-effective fishing methods
and gear so as to reduce, with the goal of eliminating, the
incidental mortality and serious injury of marine mam-
mals in connection with commercial purse seine fishing in
the eastern tropical Pacific Ocean;

(B) projects to develop cost-effective methods of fishing
for mature yellowfin tuna without setting nets on dolphins
or other marine mammals;

(C) projects to carry out stock assessments for those
marine mammal species and marine mammal stocks taken
in the purse seine fishery for yellowfin tuna in the eastern
tropical Pacific Ocean, including species or stocks not with-
in waters under the jurisdiction of the United States; and

(D) projects to determine the extent to which the inci-
dental take of nontarget species, including juvenile tuna,
occurs in the course of purse seine fishing for yellowfin
tuna in the eastern tropical Pacific Ocean, the geographic
location of the incidental take, and the impact of that inci-
dental take on tuna stocks and nontarget species.

(c) AUTHORIZATION OF APPROPRIATIONS.—
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(1) There are authorized to be appropriated to the Sec-
retary the following amounts, to be used by the Secretary to
carry out the research described in subsection (a):

(A) $4,000,000 for fiscal year 1998.
(B) $3,000,000 for fiscal year 1999.
(C) $4,000,000 for fiscal year 2000.
(D) $1,000,000 for fiscal year 2001.

(2) In addition to the amount authorized to be appro-
priated under paragraph (1), there are authorized to be
appropriated to the Secretary for carrying out this section
$3,000,000 for each of the fiscal years 1998, 1999, 2000, and
2001.

SEC. 305. [16 U.S.C. 1415] REPORTS BY THE SECRETARY.

Notwithstanding section 103(f), the Secretary shall submit an-

nual reports to the Congress which include—

(1) results of research conducted pursuant to section 304;

(2) a description of the status and trends of stocks of tuna;

(3) a description of the efforts to assess, avoid, reduce, and
minimize the bycatch of juvenile yellowfin tuna and bycatch of
nontarget species;

(4) a description of the activities of the International
Dolphin Conservation Program and of the efforts of the United
States in support of the Program’s goals and objectives, includ-
ing the protection of dolphin stocks in the eastern tropical Pa-
cific Ocean, and an assessment of the effectiveness of the Pro-
gram;

(5) actions taken by the Secretary under section
101(a)(2)(B) and section 101(d);

(6) copies of any relevant resolutions and decisions of the
Inter-American Tropical Tuna Commission, and any regula-
tions promulgated by the Secretary under this title; and

(7) any other information deemed relevant by the Sec-
retary.

SEC. 306. [16 U.S.C. 1416] PERMITS.

(a) IN GENERAL.—

(1) Consistent with the regulations issued pursuant to sec-
tion 303, the Secretary shall issue a permit to a vessel of the
United States authorizing participation in the International
Dolphin Conservation Program and may require a permit for
the person actually in charge of and controlling the fishing op-
eration of the vessel. The Secretary shall prescribe such proce-
dures as are necessary to carry out this subsection, including
requiring the submission of—

(A) the name and official number or other identifica-
tion of each fishing vessel for which a permit is sought, to-
gether with the name and address of the owner thereof;
and

(B) the tonnage, hold capacity, speed, processing
equipment, and type and quantity of gear, including an in-
ventory of special equipment required under section 303,
with respect to each vessel.

(2) The Secretary is authorized to charge a fee for granting
an authorization and issuing a permit under this section. The
level of fees charged under this paragraph may not exceed the
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administrative cost incurred in granting an authorization and
issuing a permit. Fees collected under this paragraph shall be
available to the Under Secretary of Commerce for Oceans and
Atmosphere for expenses incurred in granting authorizations
and issuing permits under this section.

(3) After the effective date of the International Dolphin
Conservation Program Act, no vessel of the United States shall
operate in the yellowfin tuna fishery in the eastern tropical Pa-
cific Ocean without a valid permit issued under this section.

(b) PERMIT SANCTIONS.—

(1) In any case in which—

(A) a vessel for which a permit has been issued under
this section has been used in the commission of an act pro-
hibited under section 307;

(B) the owner or operator of any such vessel or any
other person who has applied for or been issued a permit
under this section has acted in violation of section 307; or

(C) any civil penalty or criminal fine imposed on a ves-
sel, owner or operator of a vessel, or other person who has
applied for or been issued a permit under this section has
not been paid or is overdue,

the Secretary may—

(1) revoke any permit with respect to such vessel,
with or without prejudice to the issuance of subse-
quent permits;

(ii) suspend such permit for a period of time con-
sidered by the Secretary to be appropriate;

(iii) deny such permit; or

(iv) impose additional conditions or restrictions on
any permit issued to, or applied for by, any such ves-
sel or person under this section.

(2) In imposing a sanction under this subsection, the
Secretary shall take into account—

(A) the nature, circumstances, extent, and gravity of
the prohibited acts for which the sanction is imposed; and

(B) with respect to the violator, the degree of culpa-
bility, any history of prior offenses, and other such matters
as justice requires.

(3) Transfer of ownership of a vessel, by sale or otherwise,
shall not extinguish any permit sanction that is in effect or is
pending at the time of transfer of ownership. Before executing
the transfer of ownership of a vessel, by sale or otherwise, the
owner shall disclose in writing to the prospective transferee
the existence of any permit sanction that will be in effect or
pending with respect to the vessel at the time of transfer.

(4) In the case of any permit that is suspended for the fail-
ure to pay a civil penalty or criminal fine, the Secretary shall
reinstate the permit upon payment of the penalty or fine and
interest thereon at the prevailing rate.

(5) No sanctions shall be imposed under this section unless
there has been a prior opportunity for a hearing on the facts
underlying the violation for which the sanction is imposed, ei-
ther in conjunction with a civil penalty proceeding under this
title or otherwise.
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SEC. 307. [16 U.S.C. 1417] PROHIBITIONS.

(a) IN GENERAL.—It is unlawful—

(1) for any person to sell, purchase, offer for sale, trans-
port, or ship, in the United States, any tuna or tuna product
unless the tuna or tuna product is either dolphin safe or has
been harvested in compliance with the International Dolphin
Conservation Program by a country that is a member of the
Inter-American Tropical Tuna Commission or has initiated and
within 6 months thereafter completed all steps required of ap-
plicant nations in accordance with Article V, paragraph 3 of
the Convention establishing the Inter-American Tropical Tuna
Commission, to become a member of that organization;

(2) except as provided for in subsection 101(d), for any per-
son or vessel subject to the jurisdiction of the United States in-
tentionally to set a purse seine net on or to encircle any ma-
rine mammal in the course of tuna fishing operations in the
eastern tropical Pacific Ocean except in accordance with this
title and regulations issued pursuant to this title; and?

(3) for any person to import any yellowfin tuna or yel-
lowfin tuna product or any other fish or fish product in viola-
tion of a ban on importation imposed under section 101(a)(2);

(4) for any person to violate any regulation promulgated
under this title;

(5) for any person to refuse to permit any duly authorized
officer to board a vessel subject to that person’s control for pur-
poses of conducting any search or inspection in connection with
the enforcement of this title; and

(6) for any person to assault, resist, oppose, impede, in-
timidate, or interfere with any such authorized officer in the
conduct of any search or inspection described in paragraph (5).
(b) PENALTIES.—

(1) C1vIL PENALTY.—A person that knowingly and willfully
violates subsection (a) (1), (2), (3), (4), or (5) shall be subject
to a civil penalty under section 105(a).

(2) CRIMINAL PENALTY.—A person that knowingly and will-
fully violates subsection (a)(5) or (a)(6) shall be subject to a
criminal penalty under section 105(b).

(¢) CiviL. FORFEITURES.—Any vessel (including its fishing gear,
appurtenances, stores, and cargo) used, and any fish (or its fair
market value) taken or retained, in any manner, in connection with
or as a result of the commission of any act prohibited by this sec-
tion shall be subject to forfeiture to the United States in the man-
ner provided in section 310 of the Magnuson Fishery Conservation
and Management Act.

TITLE IV—-MARINE MAMMAL HEALTH AND STRANDING
RESPONSE

SEC. 401. [16 U.S.C. 1421] ESTABLISHMENT OF PROGRAM.

(a) ESTABLISHMENT.—The Secretary shall, in consultation with
the Secretary of the Interior, the Marine Mammal Commission,
and individuals with knowledge and experience in marine science,
marine mammal science, marine mammal veterinary and hus-
bandry practices, and marine conservation, including stranding

1So0 in law. Probably “and” should be deleted.
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network participants, establish a program to be known as the “Ma-
rine Mammal Health and Stranding Response Program”.

(b) PUrRPOSES.—The purposes of the Program shall be to—

(1) facilitate the collection and dissemination of reference
data on the health of marine mammals and health trends of
marine mammal populations in the wild,;

(2) correlate the health of marine mammals and marine
mammal populations, in the wild, with available data on phys-
ical, chemical, and biological environmental parameters; and

(3) coordinate effective responses to unusual mortality
events by establishing a process in the Department of Com-
merce in accordance with section 404.

SEC. 402. [16 U.S.C. 1421a] DETERMINATION; DATA COLLECTION AND
DISSEMINATION.

(a) DETERMINATION FOR RELEASE.—The Secretary shall, in con-
sultation with the Secretary of the Interior, the Marine Mammal
Commission, and individuals with knowledge and experience in
marine science, marine mammal science, marine mammal veteri-
nary and husbandry practices, and marine conservation, including
stranding network participants, develop objective criteria, after an
opportunity for public review and comment, to provide guidance for
determining at what point a rehabilitated marine mammal is re-
leasable to the wild.

(b) CoLLECTION.—The Secretary shall, in consultation with the
Secretary of the Interior, collect and update, periodically, existing
information on—

(1) procedures and practices for—

(A) rescuing and rehabilitating stranded marine mam-
mals, including criteria used by stranding network partici-
pants, on a species-by-species basis, for determining at
what point a marine mammal undergoing rescue and reha-
bilitation is returnable to the wild; and

(B) collecting, preserving, labeling, and transporting
marine mammal tissues for physical, chemical, and biologi-
cal analyses;

(2) appropriate scientific literature on marine mammal
health, disease, and rehabilitation;

(3) strandings, which the Secretary shall compile and ana-
lyze, by region, to monitor species, numbers, conditions, and
causes of illnesses and deaths of stranded marine mammals;
and

(4) other life history and reference level data, including
marine mammal tissue analyses, that would allow comparison
of the causes of illness and deaths in stranded marine mam-
mals with physical, chemical, and biological environmental pa-
rameters.

(¢) AVAILABILITY.—The Secretary shall make information col-
lected under this section available to stranding network partici-
pants and other qualified scientists.

SEC. 403. [16 U.S.C. 1421b] STRANDING RESPONSE AGREEMENTS.

(a) IN GENERAL.—The Secretary may enter into an agreement
under section 112(c) with any person to take marine mammals
under section 109(h)(1) in response to a stranding.
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(b) REQUIRED PROVISION.—An agreement authorized by sub-
section (a) shall—
(1) specify each person who is authorized to perform activi-
ties under the agreement; and
(2) specify any terms and conditions under which a person
so specified may delegate that authority to another person.
(c) REVIEW.—The Secretary shall periodically review agree-
ments under section 112(c) that are entered into pursuant to this
title, for performance adequacy and effectiveness.

SEC. 404. [16 U.S.C. 1421c] UNUSUAL MORTALITY EVENT RESPONSE.
(a) RESPONSE.—

(1) WORKING GROUP.—

(A) The Secretary, acting through the Office, shall es-
tablish, in consultation with the Secretary of the Interior,
a marine mammal unusual mortality event working group,
consisting of individuals with knowledge and experience in
marine science, marine mammal science, marine mammal
veterinary and husbandry practices, marine conservation,
and medical science, to provide guidance to the Secretary
and the Secretary of the Interior for—

(i) determining whether an unusual mortality
event is occurring;

(ii) determining, after an unusual mortality event
has begun, if response actions with respect to that
event are no longer necessary; and

(iii) developing the contingency plan in accordance
with subsection (b), to assist the Secretary in respond-
ing to unusual mortality events.

(B) The Federal Advisory Committee Act (5 App.
U.S.C.) shall not apply to the marine mammal unusual
mortality event working group established under this
paragraph.

(2) RESPONSE TIMING.—The Secretary, in consultation with
the Secretary of the Interior, shall to the extent necessary and
practicable—

(A) within 24 hours after receiving notification from a
stranding network participant that an unusual mortality
event might be occurring, contact as many members as is
possible of the unusual mortality event working group for
guidance; and

(B) within 48 hours after receiving such notification—

(1) make a determination as to whether an un-
usual mortality event is occurring;

(i1) inform the stranding network participant of
that determination; and

(iii) if the Secretary has determined an unusual
mortality event is occurring, designate an Onsite Coor-
dinator for the event, in accordance with subsection
(©).

(b) CONTINGENCY PLAN.—

(1) IN GENERAL.—The Secretary shall, in consultation with
the Secretary of the Interior and the unusual mortality event
working group, and after an opportunity for public review and
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comment, issue a detailed contingency plan for responding to
any unusual mortality event.

(2) CONTENTS.—The contingency plan required under this
subsection shall include—

(A) a list of persons, including stranding network par-
ticipants, at a regional, State, and local level, who can as-
sist the Secretary in implementing a coordinated and effec-
tive response to an unusual mortality event;

(B) the types of marine mammal tissues and analyses
necessary to assist in diagnosing causes of unusual mor-
tality events;

(C) training, mobilization, and utilization procedures
for available personnel, facilities, and other resources nec-
essary to conduct a rapid and effective response to unusual
mortality events; and

(D) such requirements as are necessary to—

(i) minimize death of marine mammals in the wild
and provide appropriate care of marine mammals dur-
ing an unusual mortality event;

(i1) assist in identifying the cause or causes of an
unusual mortality event;

(iii) determine the effects of an unusual mortality
event on the size estimates of the affected populations
of marine mammals; and

(iv) identify any roles played in an unusual mor-
tality event by physical, chemical, and biological fac-
tors, including contaminants.

(c) ONSITE COORDINATORS.—
(1) DESIGNATION.—

(A) The Secretary shall, in consultation with the Sec-
retary of the Interior, designate one or more Onsite Coor-
dinators for an unusual mortality event, who shall make
immediate recommendations to the stranding network par-
ticipants on how to proceed with response activities.

(B) An Onsite Coordinator so designated shall be one
or more appropriate Regional Directors of the National
Marine Fisheries Service or the United States Fish and
Wildlife Service, or their designees.

(C) If, because of the wide geographic distribution,
multiple species of marine mammals involved, or mag-
nitude of an unusual mortality event, more than one On-
site Coordinator is designated, the Secretary shall, in con-
sultation with the Secretary of the Interior, designate
which of the Onsite Coordinators shall have primary re-
sponsibility with respect to the event.

(2) FUNCTIONS.—

(A) An Onsite Coordinator designated under this sub-
section shall coordinate and direct the activities of all
persons responding to an unusual mortality event in
accordance with the contingency plan issued under sub-
section (b), except that—

(i) with respect to any matter that is not covered
by the contingency plan, an Onsite Coordinator shall
use his or her best professional judgment; and
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(i1) the contingency plan may be temporarily modi-
fied by an Onsite Coordinator, consulting as expedi-
tiously as possible with the Secretary, the Secretary of
the Interior, and the unusual mortality event working
group.

(B) An Onsite Coordinator may delegate to any quali-
fied person authority to act as an Onsite Coordinator
under this title.

SEC. 405. [16 U.S.C. 1421d] UNUSUAL MORTALITY EVENT ACTIVITY
FUNDING.

(a) ESTABLISHMENT OF FUND.—There is established in the
Treasury an interest bearing fund to be known as the “Marine
Mammal Unusual Mortality Event Fund”, which shall consist of
amounts deposited into the Fund under subsection (c).

(b) Uses.—

(1) IN GENERAL.—Amounts in the Fund—

(A) shall be available only for use by the Secretary, in
consultation with the Secretary of the Interior—

(i) to compensate persons for special costs incurred
in acting in accordance with the contingency plan
issued under section 404(b) or under the direction of
an Onsite Coordinator for an unusual mortality event;

(i1) for reimbursing any stranding network partici-
pant for costs incurred in preparing and transporting
tissues collected with respect to an unusual mortality
event for the Tissue Bank; and

(iii) ! for care and maintenance of marine mammal seized
under section 104(c)(2)(D); and

(B) shall remain available until expended.

(2) PENDING cLAIMS.—If sufficient amounts are not avail-
able in the Fund to satisfy any authorized pending claim, such
claim shall remain pending until such time as sufficient
amounts are available. All authorized pending claims shall be
satisfied in the order received.

(¢) DEPOSITS INTO THE FUND.—There shall be deposited into
the Fund—

(1) amounts appropriated to the Fund,;

(2) other amounts appropriated to the Secretary for use
with respect to unusual mortality events; and

(3) amounts received by the United States in the form of
gifts, devises, and bequests under subsection (d).

(d) ACCEPTANCE OF DONATIONS.—For purposes of carrying out
this title and section 104(c)(2)(D), the Secretary may accept, solicit,
and use the services of volunteers, and may accept, solicit, receive,
hold, administer, and use gifts, devises, and bequests.

SEC. 406. [16 U.S.C. 1421e] LIABILITY.

(a) IN GENERAL.—A person who is authorized to respond to a
stranding pursuant to an agreement entered into under section
112(c) is deemed to be an employee of the government? for pur-

1So in original. Public Law 103-238 (sec. 6, 108 Stat. 542) added this new clause with the
wrong indentation.
2So0 in law. Probably should be “Government”.
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poses of chapter 171 of title 28, United States Code, with respect
to actions of the person that are—

(1) in accordance with the agreement; and

(2) in the case of an unusual mortality event, in accord-
ance with—

(A) the contingency plan issued under section 404(b);

(B) the instructions of an Onsite Coordinator des-
ignated under section 404(c); or

(C) the best professional judgment of an Onsite Coor-
dinator, in the case of any matter that is not covered by
the contingency plan.

(b) LIMITATION.—Subsection (a) does not apply to actions of a
person described in that subsection that are grossly negligent or
that constitute willful misconduct.

SEC. 407. [16 U.S.C. 1421f] NATIONAL MARINE MAMMAL TISSUE BANK
AND TISSUE ANALYSIS.

(a) TISSUE BANK.—

(1) IN GENERAL.—The Secretary shall make provision for
the storage, preparation, examination, and archiving of marine
mammal tissues. Tissues archived pursuant to this subsection
shallli be known as the “National Marine Mammal Tissue
Bank”.

(2) GUIDANCE FOR MARINE MAMMAL TISSUE COLLECTION,
PREPARATION, AND ARCHIVING.—The Secretary shall, in con-
sultation with individuals with knowledge and expertise in ma-
rine science, marine mammal science, marine mammal veteri-
nary and husbandry practices, and marine conservation, issue
guidance, after an opportunity for public review and comment,
for marine mammal tissue collection, preparation, archiving,
and quality control procedures, regarding—

(A) appropriate and uniform methods and standards
for those activities to provide confidence in marine mam-
mal tissue samples used for research; and

(B) documentation of procedures used for collecting,
preparing, and archiving those samples.

(3) SOURCE OF TISSUE.—In addition to tissues taken during
marine mammal unusual mortality events, the Tissue Bank
shall incorporate tissue samples taken from other sources in
the wild, including—

(A) samples from marine mammals taken incidental to
commercial fishing operations;

(B) samples from marine mammals taken for subsist-
ence purposes;

(C) biopsy samples; and

(D) any other samples properly collected.

(b) TiSSUE ANALYSIS.—The Secretary shall, in consultation
with the Marine Mammal Commission, the Secretary of the Inte-
rior, and individuals with knowledge and experience in marine
science, marine mammal science, marine mammal veterinary and
husbandry practices, and marine conservation, issue guidance,
after an opportunity for public review and comment, for analyzing
tissue samples (by use of the most effective and advanced diag-
nostic technologies and tools practicable) as a means to monitor
and measure overall health trends in representative species or pop-
ulations of marine mammals, including—
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(1) the levels of, and if possible, the effects of, potentially
harmful contaminants; and

(2) the frequency of, and if possible, the causes and effects
of abnormal lesions or anomalies.

(c) DATA BASE.—

(1) IN GENERAL.—The Secretary shall maintain a central
data base which provides an effective means for tracking and
accessing data on marine mammals, including relevant data on
marine mammal tissues collected for and maintained in the
Tissue Bank.

(2) COoNTENTS.—The data base established under this sub-
section shall include—

(A) reference data on the health of marine mammals
and populations of marine mammals; and

(B) data on species of marine mammals that are sub-
ject to unusual mortality events.

(d) AccEss.—The Secretary shall, in consultation with the Sec-
retary of the Interior, establish criteria, after an opportunity for
public review and comment, for access to—

(1) marine mammal tissues in the Tissue Bank;

(2) analyses conducted pursuant to subsection (b); and

(3) marine mammal data in the data base maintained
under subsection (c);

which provide for appropriate uses of the tissues, analyses, and

data by qualified scientists, including stranding network partici-

pants.

SEC. 408. [16 U.S.C. 1421f-1] JOHN H. PRESCOTT MARINE MAMMAL RES-
CUE ASSISTANCE GRANT PROGRAM.

(a) IN GENERAL.—(1) Subject to the availability of appropria-
tions, the Secretary shall conduct a grant program to be known as
the John H. Prescott Marine Mammal Rescue Assistance Grant
Program, to provide grants to eligible stranding network partici-
pants for the recovery or treatment of marine mammals, the collec-
tion of data from living or dead stranded marine mammals for sci-
entific research regarding marine mammal health, and facility op-
eration costs that are directly related to those purposes.

(2)(A) The Secretary shall ensure that, to the greatest extent
practicable, funds provided as grants under this subsection are dis-
tributed equitably among the stranding regions designated as of
the date of the enactment of the Marine Mammal Rescue Assist-
ance Act of 2000, and in making such grants shall give preference
to those facilities that have established records for rescuing or re-
habilitating sick and stranded marine mammals in each of the re-
spective regions, or subregions.

(B) In determining priorities among such regions, the Secretary
may consider—

(i) any episodic stranding or any mortality event other
than an event described in section 410(6), that occurred in any
region in the preceding year;

(i) data regarding average annual strandings and mor-
tality events per region; and

(iii) the size of the marine mammal populations inhabiting
a geographic area within such a region.
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(b) APPLICATION.—To receive a grant under this section, a
stranding network participant shall submit an application in such
form and manner as the Secretary may prescribe.

(¢) CONSULTATION.—The Secretary shall consult with the Ma-
rine Mammal Commission, a representative from each of the des-
ignated stranding regions, and other individuals who represent
public and private organizations that are actively involved in res-
cue, rehabilitation, release, scientific research, marine conserva-
tion, and forensic science regarding stranded marine mammals, re-
garding the development of criteria for the implementation of the
grant program and the awarding of grants under the program.

(d) LIMITATION.—The amount of a grant under this section
shall not exceed $100,000.

(e) MATCHING REQUIREMENT.—

(1) IN GENERAL.—The non-Federal share of the costs of an
activity conducted with a grant under this section shall be 25
percent of such costs.

(2) IN-KIND CONTRIBUTIONS.—The Secretary may apply to
the non-Federal share of an activity conducted with a grant
under this section the amount of funds, and the fair market
value of property and services, provided by non-Federal sources
and used for the activity.

(f) ADMINISTRATIVE EXPENSES.—Of amounts available each fis-
cal year to carry out this section, the Secretary may expend not
more than 6 percent or $80,000, whichever is greater, to pay the
administrative expenses necessary to carry out this section.

(g) DEFINITIONS.—In this section:

(1) DESIGNATED STRANDING REGION.—The term “designated
stranding region” means a geographic region designated by the
Secretary for purposes of administration of this title.

(2) SECRETARY.—The term “Secretary” has the meaning
given that term in section 3(12)(A).

(h) AUTHORIZATION OF APPROPRIATIONS.—There are authorized
to be appropriated to carry out this section $5,000,000 for each of
fiscal years 2001 through 2003, to remain available until expended,
of which—

(1) $4,000,000 may be available to the Secretary of Com-
merce; and

(2) $1,000,000 may be available to the Secretary of the In-
terior.

SEC. 409. [16 U.S.C. 1421g] AUTHORIZATION OF APPROPRIATIONS.
There is authorized to be appropriated—

(1) to the Secretary for carrying out this title (other than
sections 405 and 407) $250,000 for each of fiscal years 1993
and 1994;

(2) to the Secretary for carrying out section 407, $250,000
for each of fiscal years 1993 and 1994; and

(3) to the Fund, $500,000 for fiscal year 1993.

SEC. 410. [16 U.S.C. 1421h] DEFINITIONS.
In this title, the following definitions apply:
(1) The term “Fund” means the Marine Mammal Unusual
Mortality Event Fund established by section 405(a).
(2) The term “Office” means the Office of Protected Re-
sources, in the National Marine Fisheries Service.
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(3) The term “stranding” means an event in the wild in

which—

(A) a marine mammal is dead and is—

(1) on a beach or shore of the United States; or

(i1) in waters under the jurisdiction of the United
States (including any navigable waters); or
(B) a marine mammal is alive and is—

(i) on a beach or shore of the United States and
unable to return to the water;

(i1) on a beach or shore of the United States and,
although able to return to the water, is in need of ap-
parent medical attention; or

(iii) in the waters under the jurisdiction of the
United States (including any navigable waters), but is
unable to return to its natural habitat under its own
power or without assistance.

(4) The term “stranding network participant” means a per-
son who is authorized by an agreement under section 112(c) to
take marine mammals as described in section 109(h)(1) in re-
sponse to a stranding.

(5) The term “Tissue Bank” means the National Marine
Tissue Bank provided for under section 407(a).

(6) The term “unusual mortality event” means a stranding

that—

mal

(A) is unexpected;

(B) involves a significant die-off of any marine mam-
population; and

(C) demands immediate response.
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THE DOPHIN PROTECTION CONSUMER INFORMATION
ACT

[Section 901 of Pub. L. 101-627; 104 Stat. 4465]
[As amended through P.L. 105-42, Aug. 15, 1997]
DOLPHIN PROTECTION

SEc. 901. [16 U.S.C. 1385] (a) SHORT TITLE.—This section
may be cited as the “Dolphin Protection Consumer Information
Act”.

(b) FINDINGS.—The Congress finds that—

(1) dolphins and other marine mammals are frequently
killed in the course of tuna fishing operations in the eastern
tropical Pacific Ocean and high seas driftnet fishing in other
parts of the world;

(2) it is the policy of the United States to support a world-
wide ban on high seas driftnet fishing, in part because of the
harmful effects that such driftnets have on marine mammals,
including dolphins; and

(3) consumers would like to know if the tuna they pur-
chase is falsely labeled as to the effect of the harvesting of the
tuna on dolphins.

(¢) DEFINITIONS.—For purposes of this section—

(1) the terms “driftnet” and “driftnet fishing” have the
meanings given those terms in section 4003 of the Driftnet Im-
pact Monitoring, Assessment, and Control Act of 1987 (16
U.S.C. 1822 note);

(2) the term “eastern tropical Pacific Ocean” means the
area of the Pacific Ocean bounded by 40 degrees north latitude,
40 degrees south latitude, 160 degrees west longitude, and the
western coastlines of North, Central, and South America;

(3) the term “label” means a display of written, printed, or
grap{lic matter on or affixed to the immediate container of any
article;

(4) the term “Secretary” means the Secretary of Com-
merce; and

(5) the term “tuna product” means a food item which con-
tains tuna and which has been processed for retail sale, except
perishable sandwiches, salads, or other products with a shelf
life of less than 3 days.

(d) LABELING STANDARD.—

(1) It is a violation of section 5 of the Federal Trade Com-
mission Act (15 U.S.C. 45) for any producer, importer, ex-
porter, distributor, or seller of any tuna product that is ex-
ported from or offered for sale in the United States to include
on the label of that product the term “dolphin safe” or any
other term or symbol that falsely claims or suggests that the

i
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tuna contained in the product were harvested using a method
of fishing that is not harmful to dolphins if the product con-
tains tuna harvested—

(A) on the high seas by a vessel engaged in driftnet
fishing;

(B) outside the eastern tropical Pacific Ocean by a ves-
sel using purse seine nets—

(1) in a fishery in which the Secretary has deter-
mined that a regular and significant association occurs
between dolphins and tuna (similar to the association
between dolphins and tuna in the eastern tropical Pa-
cific Ocean), unless such product is accompanied by a
written statement, executed by the captain of the ves-
sel and an observer participating in a national or
international program acceptable to the Secretary, cer-
tifying that no purse seine net was intentionally de-
ployed on or used to encircle dolphins during the par-
ticular voyage on which the tuna were caught and no
dolphins were killed or seriously injured in the sets in
which the tuna were caught; or

(i1) in any other fishery (other than a fishery de-
scribed in subparagraph (D)) unless the product is ac-
companied by a written statement executed by the
captain of the vessel certifying that no purse seine net
was intentionally deployed on or used to encircle dol-
phins during the particular voyage on which the tuna
was harvested,;

(C) in the eastern tropical Pacific Ocean by a vessel
using a purse seine net unless the tuna meet the require-
ments for being considered dolphin safe under paragraph
(2); or

(D) by a vessel in a fishery other than one described
in subparagraph (A), (B), or (C) that is identified by the
Secretary as having a regular and significant mortality or
serious injury of dolphins, unless such product is accom-
panied by a written statement executed by the captain of
the vessel and an observer participating in a national or
international program acceptable to the Secretary that no
dolphins were killed or seriously injured in the sets or
other gear deployments in which the tuna were caught,
provided that the Secretary determines that such an ob-
server statement is necessary.

(2) For purposes of paragraph (1)(C), a tuna product that
contains tuna harvested in the eastern tropical Pacific Ocean
by a vessel using purse seine nets is dolphin safe if—

(A) the vessel is of a type and size that the Secretary
has determined, consistent with the International Dolphin
Conservation Program, is not capable of deploying its
purse seine nets on or to encircle dolphins; or

(B)d) the product is accompanied by a written state-
ment executed by the captain providing the certification
required under subsection (h);

(ii) the product is accompanied by a written statement
executed by—

(I) the Secretary or the Secretary’s designee;
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(IT) a representative of the Inter-American Trop-
ical Tuna Commission; or

(ITI) an authorized representative of a partici-
pating nation whose national program meets the re-
quirements of the International Dolphin Conservation

Program,
which states that there was an observer approved by the
International Dolphin Conservation Program on board the
vessel during the entire trip and that such observer pro-
vided the certification required under subsection (h); and

(ii1) the statements referred to in clauses (i) and (ii)
are endorsed in writing by each exporter, importer, and
processor of the product; and

(C) the written statements and endorsements referred
to in subparagraph (B) comply with regulations promul-
gated by the Secretary which provide for the verification of
tuna products as dolphin safe.

(3)(A) The Secretary of Commerce shall develop an official
mark that may be used to label tuna products as dolphin safe
in accordance with this Act.

(B) A tuna product that bears the dolphin safe mark devel-
oped under subparagraph (A) shall not bear any other label or
mark that refers to dolphins, porpoises, or marine mammals.

(C) It is a violation of section 5 of the Federal Trade Com-
mission Act (15 U.S.C. 45) to label a tuna product with any
label or mark that refers to dolphins, porpoises, or marine
mammals other than the mark developed under subparagraph
(A) unless—

(i) no dolphins were killed or seriously injured in the
sets or other gear deployments in which the tuna were
caught;

(i) the label is supported by a tracking and verifica-
tion program which is comparable in effectiveness to the
program established under subsection (f); and

(iii) the label complies with all applicable labeling,
marketing, and advertising laws and regulations of the
Federal Trade Commission, including any guidelines for
environmental labeling.

(D) If the Secretary determines that the use of a label re-
ferred to in subparagraph (C) is substantially undermining the
conservation goals of the International Dolphin Conservation
Program, the Secretary shall report that determination to the
United States Senate Committee on Commerce, Science, and
Transportation and the United States House of Representa-
tives Committees on Resources and on Commerce, along with
recommendations to correct such problems.

(E) It is a violation of section 5 of the Federal Trade Com-
mission Act (15 U.S.C. 45) willingly and knowingly to use a
label referred to in subparagraph (C) in a campaign or effort
to mislead or deceive consumers about the level of protection
afforded dolphins under the International Dolphin Conserva-
tion Program.

(e) ENFORCEMENT.—Any person who knowingly and willfully
makes a statement or endorsement described in subsection
(d)(2)(B) that is false is liable for a civil penalty of not to exceed
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$100,000 assessed in an action brought in any appropriate district
court of the United States on behalf of the Secretary.

(f) REGULATIONS.—The Secretary, in consultation with the Sec-
retary of the Treasury, shall issue regulations to implement this
Actl, including regulations to establish a domestic tracking and
verification program that provides for the effective tracking of tuna
labeled under subsection (d). In the development of these regula-
tions, the Secretary shall establish appropriate procedures for en-
suring the confidentiality of proprietary information the submission
of which is voluntary or mandatory. The regulations shall address
each of the following items:

(1) The use of weight calculation for purposes of tracking
tuna caught, landed, processed, and exported.

(2) Additional measures to enhance current observer
coverage, including the establishment of criteria for training,
and for improving monitoring and reporting capabilities and
procedures.

(3) The designation of well location, procedures for sealing
holds, procedures for monitoring and certifying both above and
below deck, or through equally effective methods, the tracking
and verification of tuna labeled under subsection (d).

(4) The reporting, receipt, and database storage of radio
and facsimile transmittals from fishing vessels containing in-
formation related to the tracking and verification of tuna, and
the definition of set.

(5) The shore-based verification and tracking throughout
the fishing, transshipment, and canning process by means of
Inter-American Tropical Tuna Commission trip records or oth-
erwise.

(6) The use of periodic audits and spot checks for caught,
landed, and processed tuna products labeled in accordance
with subsection (d).

(7) The provision of timely access to data required under
this subsection by the Secretary from harvesting nations to un-
dertake the actions required in paragraph (6) of this para-
graph 2.

The Secretary may make such adjustments as may be appropriate
to the regulations promulgated under this subsection to implement
an international tracking and verification program that meets or
exceeds the minimum requirements established by the Secretary
under this subsection.

(g) SECRETARIAL FINDINGS.—(1) Between March 1, 1999, and
March 31, 1999, the Secretary shall, on the basis of the research
conducted before March 1, 1999, under section 304(a) of the Marine
Mammal Protection Act of 1972, information obtained under the
International Dolphin Conservation Program, and any other rel-
evant information, make an initial finding regarding whether the
intentional deployment on or encirclement of dolphins with purse
seine nets is having a significant adverse impact on any depleted
dolphin stock in the eastern tropical Pacific Ocean. The initial find-
ing shall be published immediately in the Federal Register and

1So in law. Probably should be “this section”.
2So0 in law. Probably should be “paragraph (6) of this subsection”.
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shall become effective upon a subsequent date determined by the
Secretary.

(2) Between dJuly 1, 2001, and December 31, 2002, the
Secretary shall, on the basis of the completed study conducted
under section 304(a) of the Marine Mammal Protection Act of 1972,
information obtained under the International Dolphin Conservation
Program, and any other relevant information, make a finding re-
garding whether the intentional deployment on or encirclement of
dolphins with purse seine nets is having a significant adverse im-
pact on any depleted dolphin stock in the eastern tropical Pacific
Ocean. The finding shall be published immediately in the Federal
Register and shall become effective upon a subsequent date deter-
mined by the Secretary.

(h) CERTIFICATION BY CAPTAIN AND OBSERVER.—

(1) Unless otherwise required by paragraph (2), the certifi-
cation by the captain under subsection (d)(2)(B)(i) and the cer-
tification provided by the observer as specified in subsection
(d)(2)(B)(i1) shall be that no dolphins were killed or seriously
injured during the sets in which the tuna were caught.

(2) The certification by the captain under subsection
(d)(2)(B)d) and the certification provided by the observer as
specified under subsection (d)(2)(B)(ii) shall be that no tuna
were caught on the trip in which such tuna were harvested
using a purse seine net intentionally deployed on or to encircle
dolphins, and that no dolphins were killed or seriously injured
during the sets in which the tuna were caught, if the tuna
were caught on a trip commencing—

(A) before the effective date of the initial finding by
the Secretary under subsection (g)(1);

(B) after the effective date of such initial finding and
before the effective date of the finding of the Secretary
under subsection (g)(2), where the initial finding is that
the intentional deployment on or encirclement of dolphins
is having a significant adverse impact on any depleted dol-
phin stock; or

(C) after the effective date of the finding under sub-
section (g)(2), where such finding is that the intentional
deployment on or encirclement of dolphins is having a sig-
nificant adverse impact on any such depleted stock.
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MAGNUSON-STEVENS FISHERY CONSERVATION AND
MANAGEMENT ACT

[Public Law 94-265, Approved Apr. 13, 1976, 90 Stat. 331]
[Amended through Public Law, 106557, Dec. 21, 2000]

AN ACT To provide for the conservation and management of the fisheries, and for
other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That [16 U.S.C.
1801 note] this Act may be cited as the “Magnuson-Stevens Fish-
ery Conservation and Management Act”.

TABLE OF CONTENTS

Sec. 2. Findings, purposes, and policy.
Sec. 3. Definitions.
[Sec. 4. Authorization of appropriations.]!

TITLE I—UNITED STATES RIGHTS AND AUTHORITY REGARDING FISH AND
FISHERY RESOURCES

Sec. 101. United States sovereign rights to fish and fishery management authority.
Sec. 102. Highly migratory species.

TITLE II—FOREIGN FISHING AND INTERNATIONAL FISHERY AGREEMENTS

Sec. 201. Foreign fishing.

Sec. 202. International fishery agreements.

Sec. 203. Congressional oversight of governing International fishery agreements. 2
Sec. 204. Permits for foreign fishing.

Sec. 205. Import prohibitions.

Sec. 206. Large-scale driftnet fishing.

TITLE III—NATIONAL FISHERY MANAGEMENT PROGRAM

Sec. 301. National standards for fishery conservation and management.
Sec. 302. Regional fishery management councils.

Sec. 303. Contents of fishery management plans.

Sec. 304. Action by the Secretary.

Sec. 305. Implementation of fishery management plans. 2

Sec. 306. State jurisdiction.

Sec. 307. Prohibited acts.

Sec. 308. Civil penalties and permit sanctions.

Sec. 309. Criminal offenses.

Sec. 310. Civil forfeitures.

Sec. 311. Enforcement.

Sec. 312. Effective date of certain provisions. 3

Sec. 313. North Pacific fisheries research plan. 3

Sec. 314. Northwest Atlantic Oceans Fisheries Reinvestment Program.
Sec. 312. Transition to sustainable fisheries. 4

1The item in the table of contents for section 4 does not appear in law and is only included
for the convienence of the reader.

2This item does not conform with the heading of such section.

3This item does not conform with the heading of such section and should be deleted.

4This item conforms with the heading of such section, but was improperly added at the end
of the table of contents by section 211 of P.L. 104-297.
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313. North Pacific fisheries conservation. !
314. Northwest Atlantic Ocean fisheries reinvestment program. 2

TITLE IV—FISHERY MONITORING AND RESEARCH

401. Registration and information management.
402. Information collection.

403. Observers.

404. Fisheries research.

405. Incidental harvest research.

406. Fisheries systems research.

407. Gulf of Mexico red snapper research.

SEC. 2. [16 U.S.C. 1801] FINDINGS, PURPOSES AND POLICY.

(a) FINDINGS.—The Congress finds and declares the following:

(1) The fish off the coasts of the United States, the highly
migratory species of the high seas, the species which dwell on
or in the Continental Shelf appertaining to the United States,
and the anadromous species which spawn in United States riv-
ers or estuaries, constitute valuable and renewable natural re-
sources. These fishery resources contribute to the food supply,
economy, and health of the Nation and provide recreational op-
portunities.

(2) Certain stocks of fish have declined to the point where
their survival is threatened, and other stocks of fish have been
so substantially reduced in number that they could become
similarly threatened as a consequence of (A) increased fishing
pressure, (B) the inadequacy of fishery resource conservation
and management practices and controls, or (C) direct and indi-
rect habitat losses which have resulted in a diminished capac-
ity to support existing fishing levels.

(83) Commercial and recreational fishing constitutes a
major source of employment and contributes significantly to
the economy of the Nation. Many coastal areas are dependent
upon fishing and related activities, and their economies have
been badly damaged by the overfishing of fishery resources at
an ever-increasing rate over the past decade. The activities of
massive foreign fishing fleets in waters adjacent to such coast-
al areas have contributed to such damage, interfered with do-
mestic fishing efforts, and caused destruction of the fishing
gear of United States fishermen.

(4) International fishery agreements have not been effec-
tive in preventing or terminating the overfishing of these valu-
able fishery resources. There is danger that irreversible effects
from overfishing will take place before an effective inter-
national agreement on fishery management jurisdiction can be
negotiated, signed, ratified, and implemented.

(5) Fishery resources are finite but renewable. If placed
under sound management before overfishing has caused irre-
versible effects, the fisheries can be conserved and maintained
so as to provide optimum yields on a continuing basis.

(6) A national program for the conservation and manage-
ment of the fishery resources of the United States is necessary
to prevent overfishing, to rebuild overfished stocks, to insure
conservation, to facilitate long-term protection of essential fish

1See footnote 4 on the previous page.
2 See footnote 2 on the previous page.
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habitats, and to realize the full potential of the Nation’s fishery
resources.

(7) A national program for the development of fisheries
which are underutilized or not utilized by the United States
fishing industry, including bottom fish off Alaska, is necessary
to assure that our citizens benefit from the employment, food
supply, and revenue which could be generated thereby.

(8) The collection of reliable data is essential to the effec-
tive conservation, management, and scientific understanding of
the fishery resources of the United States.

(9) One of the greatest long-term threats to the viability of
commercial and recreational fisheries is the continuing loss of
marine, estuarine, and other aquatic habitats. Habitat consid-
erations should receive increased attention for the conservation
and management of fishery resources of the United States.

(10) Pacific Insular Areas contain unique historical, cul-
tural, legal, political, and geographical circumstances which
make fisheries resources important in sustaining their eco-
nomic growth.

(b) PURPOSES.—It is therefore declared to be the purposes of
the Congress in this Act—

(1) to take immediate action to conserve and manage the
fishery resources found off the coasts of the United States, and
the anadromous species and Continental Shelf fishery re-
sources of the United States, by exercising (A) sovereign rights
for the purposes of exploring, exploiting, conserving, and man-
aging all fish, within the exclusive economic zone established
by Presidential Proclamation 5030, dated March 10, 1983, and
(B) exclusive fishery management authority beyond the exclu-
sive economic zone over such anadromous species and Conti-
nental Shelf fishery resources1;

(2) to support and encourage the implementation and en-
forcement of international fishery agreements for the conserva-
tion and management of highly migratory species, and to en-
courage the negotiation and implementation of additional such
agreements as necessary;

(3) to promote domestic commercial and recreational fish-
ing under sound conservation and management principles, in-
cluding the promotion of catch and release programs in rec-
reational fishing;

(4) to provide for the preparation and implementation, in
accordance with national standards, of fishery management
plans which will achieve and maintain, on a continuing basis,
the optimum yield from each fishery;

(5) to establish Regional Fishery Management Councils to
exercise sound judgment in the stewardship of fishery re-
sources through the preparation, monitoring, and revision of
such plans under circumstances (A) which will enable the
States, the fishing industry, consumer and environmental orga-
nizations, and other interested persons to participate in, and

1Effective upon the date on which the Agreement between the United States and the Union
of Soviet Socialist Republics on the Maritime Boundary, signed June 1, 1990, enters into force
for the United States, section 301(a) of the Flower Garden National Marine Sanctuary (P.L.
102-251; 106 Stat. 62) amends paragraph (1) by inserting “, and fishery resources in the special
areas” before the semicolon at the end.
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advise on, the establishment and administration of such plans,
and (B) which take into account the social and economic needs
of the States;

(6) to encourage the development by the United States
fishing industry of fisheries which are currently underutilized
or not utilized by United States fishermen, including bottom
fish off Alaska, and to that end, to ensure that optimum yield
determinations promote such development in a non-wasteful
manner; and

(7) to promote the protection of essential fish habitat in
the review of projects conducted under Federal permits, li-
censes, or other authorities that affect or have the potential to
affect such habitat.

(c) PoLicy.—It is further declared to be the policy of the Con-
gress in this Act—

(1) to maintain without change the existing territorial or
other ocean jurisdiction of the United States for all purposes
other than the conservation and management of fishery re-
sources, as provided for in this Act;

(2) to authorize no impediment to, or interference with,
recognized legitimate uses of the high seas, except as necessary
for the conservation and management of fishery resources, as
provided for in this Act;

(3) to assure that the national fishery conservation and
management program utilizes, and is based upon, the best sci-
entific information available; involves, and is responsive to the
needs of, interested and affected States and citizens; considers
efficiency; draws upon Federal, State, and academic capabili-
ties in carrying out research, administration, management, and
enforcement; considers the effects of fishing on immature fish
and encourages development of practical measures that mini-
mize bycatch and avoid unnecessary waste of fish; and is work-
able and effective;

(4) to permit foreign fishing consistent with the provisions
of this Act;

(5) to support and encourage active United States efforts
to obtain internationally acceptable agreements which provide
for effective conservation and management of fishery resources,
and to secure agreements to regulate fishing by vessels or per-
sons beyond the exclusive economic zones of any nation;

(6) to foster and maintain the diversity of fisheries in the
United States; and

(7) to ensure that the fishery resources adjacent to a Pa-
cific Insular Area, including resident or migratory stocks with-
in the exclusive economic zone adjacent to such areas, be ex-
plored, developed, conserved, and managed for the benefit of
the people of such area and of the United States.

SEC. 3. [16 U.S.C. 1802] DEFINITIONS.
As used in this Act, unless the context otherwise requires—

(1) The term “anadromous species” means species of fish
which spawn in fresh or estuarine waters of the United States
and which migrate to ocean waters.

(2) The term “bycatch” means fish which are harvested in
a fishery, but which are not sold or kept for personal use, and
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includes economic discards and regulatory discards. Such term
does not include fish released alive under a recreational catch
and release fishery management program.

(3) The term “charter fishing” means fishing from a vessel
carrying a passenger for hire (as defined in section 2101(21a)
of title 46, United States Code) who is engaged in recreational
fishing.

(4) The term “commercial fishing” means fishing in which
the fish harvested, either in whole or in part, are intended to
entgr commerce or enter commerce through sale, barter or
trade.

(5) The term “conservation and management” refers to all
of the rules, regulations, conditions, methods, and other meas-
ures (A) which are required to rebuild, restore, or maintain,
and which are useful in rebuilding, restoring, or maintaining,
any fishery resource and the marine environment; and (B)
which are designed to assure that—

(i) a supply of food and other products may be taken,
and that recreational benefits may be obtained, on a con-
tinuing basis;

(i1) irreversible or long-term adverse effects on fishery
resources and the marine environment are avoided; and

(iii) there will be a multiplicity of options available
with respect to future uses of these resources.

(6) The term “Continental Shelf” means the seabed and
subsoil of the submarine areas adjacent to the coast, but out-
side the area of the territorial sea, of the United States, to a
depth of 200 meters or, beyond that limit, to where the depth
of the superjacent waters admits of the exploitation of the nat-
ural resources of such areas.

(7) The term “Continental Shelf fishery resources” means
the following:

COLENTERATA !

Bamboo Coral—Acanella spp.;
Black Coral—Antipathes spp.;

Gold Coral—Callogorgia spp.;
Precious Red Coral—Corallium spp.;
Bamboo Coral—Keratoisis spp.; and
Gold Coral—Parazoanthus spp.

CRUSTACEA

Tanner Crab—Chionoecetes tanneri;
Tanner Crab—Chionoecetes opilio;
Tanner Crab—Chionoecetes angulatus;
Tanner Crab—Chionoecetes bairdi;
King Crab—Paralithodes camtschatica;
King Crab—Paralithodes platypus;
King Crab—Paralithodes brevipes;
Lobster—Homarus americanus;

1Section 102(2)(A) of P.L. 104-297 (110 Stat. 3561) sought to amend this paragraph, as redes-
ignated, by striking “COELENTERATA” from the heading of the list of corals and inserting

“CNIDA

RIA”. Because of the use of incorrect spelling, typeface, and capitalization in describing

the text to be struck, the amendment cannot execute.
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Dungeness Crab—Cancer magister;

California King Crab—Paralithodes californiensis;
California King Crab—Paralithodes rathbuni;
Golden King Crab—Lithodes aequispinus;
Northern Stone Crab—Lithodes maja;

Stone Crab—Menippe mercenaria; and

Deep-sea Red Crab—Chaceon quinquedens.

MOLLUSKS

Red Abalone—Haliotis rufescens;

Pink Abalone—Haliotis corrugata;

Japanese Abalone—Haliotis kamtschatkana;
Queen Conch—Strombus gigas;

Surf Clam—Spisula solidissima, and

Ocean Quahog—Arctica islandica.

SPONGES

Glove Sponge—Spongia cheiris

Sheepswool Sponge—Hippiospongia lachne;

Grass Sponge—Spongia graminea; and

Yellow Sponge—Spongia barbera.

If the Secretary determines, after consultation with the Sec-
retary of State, that living organisms of any other sedentary
species are, at the harvestable stage, either—

(A) immobile on or under the seabed, or

(B) unable to move except in constant physical contact

with the seabed or subsoil,

of the Continental Shelf which appertains to the United States,
and publishes notice of such determination in the Federal Reg-
ister, such sedentary species shall be considered to be added to
the foregoing list and included in such term for purposes of
this Act.

(8) The term “Council” means any Regional Fishery Man-
agement Council established under section 302.

(9) The term “economic discards” means fish which are the
target of a fishery, but which are not retained because they are
of an undesirable size, sex, or quality, or for other economic
reasons.

(10) The term “essential fish habitat” means those waters
and substrate necessary to fish for spawning, breeding, feeding
or growth to maturity.

(11) The term “exclusive economic zone” means the zone
established by Proclamation Numbered 5030, dated March 10,
1983. For purposes of applying this Act, the inner boundary of
that zone is a line coterminous with the seaward boundary of
each of the coastal States.

(12) The term “fish” means finfish, mollusks, crustaceans,
and all other forms of marine animal and plant life other than
marine mammals and birds.

(13) The term “fishery” means—

(A) one or more stocks of fish which can be treated as

a unit for purposes of conservation and management and

which are identified on the basis of geographical, scientific,

technical, recreational, and economic characteristics; and
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(B) any fishing for such stocks.

(14) The term “fishery resource” means any fishery, any
stock of fish, any species of fish, and any habitat of fish.

(15) The term “fishing” means—

(A) the catching, taking, or harvesting of fish;

. h(B) the attempted catching, taking, or harvesting of

ish;

(C) any other activity which can reasonably be ex-
pected to result in the catching, taking, or harvesting of
fish; or

(D) any operations at sea in support of, or in prepara-
tion for, any activity described in subparagraphs (A)
through (C).

Such term does not include any scientific research activity
which is conducted by a scientific research vessel.

(16) The term “fishing community” means a community
which is substantially dependent on or substantially engaged
in the harvest or processing of fishery resources to meet social
and economic needs, and includes fishing vessel owners, opera-
tors, and crew and United States fish processors that are based
in such community.

(17) The term “fishing vessel” means any vessel, boat,
ship, or other craft which is used for, equipped to be used for,
or of a type which is normally used for—

(A) fishing; or

(B) aiding or assisting one or more vessels at sea in
the performance of any activity relating to fishing, includ-
ing, but not limited to, preparation, supply, storage, refrig-
eration, transportation, or processing.

(18) The term “foreign fishing” means fishing by a vessel
other than a vessel of the United States.

(19) The term “high seas” means all waters beyond the ter-
ritorial sea of the United States and beyond any foreign na-
tion’s territorial sea, to the extent that such sea is recognized
by the United States.

(20) The term “highly migratory species” means tuna spe-
cies, marlin (Tetrapturus spp. and Makaira spp.), oceanic
sharks, sailfishes (Istiophorus spp.), and swordfish (Xiphias
gladius).

(21) The term “individual fishing quota” means a Federal
permit under a limited access system to harvest a quantity of
fish, expressed by a unit or units representing a percentage of
the total allowable catch of a fishery that may be received or
held for exclusive use by a person. Such term does not include
community development quotas as described in section 305(@i).

(22) The term “international fishery agreement” means
any bilateral or multilateral treaty, convention, or agreement
which relates to fishing and to which the United States is a
party.

(23) The term “large-scale driftnet fishing” means a meth-
od of fishing in which a gillnet composed of a panel or panels
of webbing, or a series of such gillnets, with a total length of
two and one-half kilometers or more is placed in the water and
allowed to drift with the currents and winds for the purpose
of entangling fish in the webbing.
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(24) The term “Marine Fisheries Commission” means the
Atlantic States Marine Fisheries Commission, the Gulf States
Marine Fisheries Commission, or the Pacific Marine Fisheries
Commission.

(25) The term “migratory range” means the maximum area
at a given time of the year within which fish of an anadromous
species or stock thereof can be expected to be found, as deter-
mined on the basis of scale pattern analysis, tagging studies,
or other reliable scientific information, except that the term
does not include any part of such area which is in the waters
of a foreign nation.

(26) The term “national standards” means the national
standards for fishery conservation and management set forth
in section 301.

(27) The term “observer” means any person required or au-
thorized to be carried on a vessel for conservation and manage-
ment purposes by regulations or permits under this Act.

(28) The term “optimum”, with respect to the yield from a
fishery, means the amount of fish which—

(A) will provide the greatest overall benefit to the Na-
tion, particularly with respect to food production and rec-
reational opportunities, and taking into account the protec-
tion of marine ecosystems;

(B) is prescribed on the basis of the maximum sustain-
able yield from the fishery, as reduced by any relevant so-
cial, economic, or ecological factor; and

(C) in the case of an overfished fishery, provides for re-
building to a level consistent with producing the maximum
sustainable yield in such fishery.

(29) The terms “overfishing” and “overfished” mean a rate
or level of fishing mortality that jeopardizes the capacity of a
fishery to produce the maximum sustainable yield on a con-
tinuing basis.

(30) The term “Pacific Insular Area” means American
Samoa, Guam, the Northern Mariana Islands, Baker Island,
Howland Island, Jarvis Island, Johnston Atoll, Kingman Reef,
Midway Island, Wake Island, or Palmyra Atoll, as applicable,
and includes all islands and reefs appurtenant to such island,
reef, or atoll.

(31) The term “person” means any individual (whether or
not a citizen or national of the United States), any corporation,
partnership, association, or other entity (whether or not orga-
nized or existing under the laws of any State), and any Fed-
eral, State, local, or foreign government or any entity of any
such government.

(32) The term “recreational fishing” means fishing for
sport or pleasure.

(33) The term “regulatory discards” means fish harvested
in a fishery which fishermen are required by regulation to dis-
card whenever caught, or are required by regulation to retain
but not sell.

(34) The term “Secretary” means the Secretary of Com-
merce or his designee.
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(35)1 The term “special areas” means the areas referred to
as eastern special areas in Article 3(1) of the Agreement be-
tween the United States of America and the Union of Soviet
Socialist Republics on the Maritime Boundary, signed June 1,
1990; in particular, the term refers to those areas east of the
maritime boundary, as defined in that Agreement, that lie
within 200 nautical miles of the baselines from which the
breadth of the territorial sea of Russia is measured but beyond
200 nautical miles of the baselines from which the breadth of
the territorial sea of the United States is measured.

(36)2 The term “special areas” means the areas referred to
as eastern special areas in Article 3(1) of the Agreement be-
tween the United States of America and the Union of Soviet
Socialist Republics on the Maritime Boundary, signed June 1,
1990. In particular, the term refers to those areas east of the
maritime boundary, as defined in that Agreement, that lie
within 200 nautical miles of the baselines from which the
breadth of the territorial sea of Russia is measured but beyond
200 nautical miles of the baselines from which the breadth of
the territorial sea of the United States is measured.

(87) The term “State” means each of the several States,
the District of Columbia, the Commonwealth of Puerto Rico,
American Samoa, the Virgin Islands, Guam, and any other
Commonwealth, territory, or possession of the United States.

(38) The term “stock of fish” means a species, subspecies,
geographical grouping, or other category of fish capable of
management as a unit.

(39) The term “treaty” means any international fishery
agreement which is a treaty within the meaning of section 2
of article II of the Constitution.

(40) The term “tuna species” means the following:

Albacore Tuna—Thunnus alalunga;
Bigeye Tuna—Thunnus obesus;

Bluefin Tuna—Thunnus thynnus;
Skipjack Tuna—Katsuwonus pelamis; and
Yellowfin Tuna—Thunnus albacares.

(41) The term “United States”, when used in a geo-
graphical context, means all the States thereof.

(42) The term “United States fish processors” means facili-
ties located within the United States for, and vessels of the
United States used or equipped for, the processing of fish for
commercial use or consumption.

(43) The term “United States harvested fish” means fish
caught, taken, or harvested by vessels of the United States
within any fishery for which a fishery management plan pre-
pared under title III or a preliminary fishery management plan
prepared under section 201(h) has been implemented 3.

1Section 3(35) was added (as paragraph (24)) by section 301(b)(2) of Public Law 102-251, re-
designated by various sections of Public Law 104-297, and made effective by section 405(a) of
Public Law 104-297.

2Section 3(36) was added by section 102(10) of P.L. 104-297. It is substantially identical to
section 3(35).

3 Section 102(11) of P.L. 104-297 (110 Stat. 3563) sought to amend paragraph (42) (as redesig-
nated) by striking “for which a fishery management plan prepared under title III or a prelimi-
nary fishery management plan prepared under section 201(g) has been implemented” and insert-

Continued
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(44) The term “vessel subject to the jurisdiction of the
United States” has the same meaning such term has in section
3(c) of the Maritime Drug Law Enforcement Act (46 U.S.C.
App. 1903(c)).

(45) The term “vessel of the United States” means—

(A) any vessel documented under chapter 121 of title

46, United States Code;

(B) any vessel numbered in accordance with chapter

123 of title 46, United States Code, and measuring less

than 5 net tons;

(C) any vessel numbered in accordance with chapter

123 of title 46, United States Code, and used exclusively

for pleasure; or

(D) any vessel not equipped with propulsion machin-
ery of any kind and used exclusively for pleasure.

(833)1 The term “waters of a foreign nation” means any
part of the territorial sea or exclusive economic zone (or the
equivalent) of a foreign nation, to the extent such territorial
Eea or exclusive economic zone is recognized by the United

tates.

SEC. 4. [16 U.S.C. 1803] AUTHORIZATION OF APPROPRIATIONS.

There are authorized to be appropriated to the Secretary for
the purposes of carrying out the provisions of this Act, not to ex-
ceed the following sums:

(1) $147,000,000 for fiscal year 1996;
(2) $151,000,000 for fiscal year 1997;
(3) $155,000,000 for fiscal year 1998; and
(4) $159,000,000 for fiscal year 1999.

TITLE I—UNITED STATES RIGHTS AND AUTHORITY
REGARDING FISH AND FISHERY RESOURCES

SEC. 101. [16 U.S.C. 1811] UNITED STATES SOVEREIGN RIGHTS TO
FISH AND FISHERY MANAGEMENT AUTHORITY.

(a) IN THE EXcLUSIVE EcoNOMIC ZONE.—Except as provided in
section 102, the United States claims, and will exercise in the man-
ner provided for in this Act, sovereign rights and exclusive fishery
management authority over all fish, and all Continental Shelf fish-
ery resources, within the exclusive economic zone 2.

(b) BEYOND THE EXCLUSIVE EcoNoMIC ZONE.—The United
States claims, and will exercise in the manner provided for in this
Act, exclusive fishery management authority over the following:

(1) All anadromous species throughout the migratory
range of each such species beyond the exclusive economic zone;
except that that management authority does not extend to any
such species during the time they are found within any waters
of a foreign nation.

ing “regulated under this Act”. The amendment cannot be executed because it should have been
made to paragraph (43), as redesignated.

1So0 in law. Probably should have been redesignated as paragraph (46) by section 102 of P.L.
104-297.

2 Effective upon the date on which the Agreement between the United States and the Union
of Soviet Socialist Republics on the Maritime Boundary, signed June 1, 1990, enters into force
for the United States, section 301(c)(1) of the Flower Garden National Marine Sanctuary (P.L.
102}—1251;(1106 Stat. 62) amends this subsection by inserting “and special areas” before the period
at the end.
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(2) All Continental Shelf fishery resources beyond the ex-
clusive economic zone. 1

SEC. 102. [16 U.S.C. 1812] HIGHLY MIGRATORY SPECIES.

The United States shall cooperate directly or through appro-
priate international organizations with those nations involved in
fisheries for highly migratory species with a view to ensuring con-
servation and shall promote the achievement of optimum yield of
such species throughout their range, both within and beyond the
exclusive economic zone.

TITLE II—FOREIGN FISHING AND
INTERNATIONAL FISHERY AGREEMENTS

SEC. 201. [16 U.S.C. 18211 FOREIGN FISHING.

(a) IN GENERAL.—After February 28, 1977, no foreign fishing
is authorized within the exclusive economic zone, or for anad-
romous species or Continental Shelf fishery resources beyond the
exclusive economic zone 2, unless such foreign fishing—

(1) is authorized under subsections (b) or (c) or section

204(e), or under a permit issued under section 204(d);

(2) is not prohibited under subsection (f); and
(3) is conducted under, and in accordance with, a valid and

applicable permit issued pursuant to section 204.

(b) EXISTING INTERNATIONAL FISHERY AGREEMENTS.—Foreign
fishing described in subsection (a) may be conducted pursuant to
an international fishery agreement (subject to the provisions of sec-
tion 202(b) or (c)), if such agreement—

(1) was in effect on the date of enactment of this Act; and
(2) has not expired, been renegotiated, or otherwise ceased
to be of force and effect with respect to the United States.

(c) GOVERNING INTERNATIONAL FISHERY AGREEMENTS.—For-
eign fishing described in subsection (a) may be conducted pursuant
to an international fishery agreement (other than a treaty) which
meets the requirements of this subsection if such agreement be-
comes effective after application of section 203. Any such inter-
national fishery agreement shall hereafter in this Act be referred
to as a “governing international fishery agreement”. Each gov-
erning international fishery agreement shall acknowledge the ex-
clusive fishery management authority of the United States, as set
forth in this Act. It is the sense of the Congress that each such
agreement shall include a binding commitment, on the part of such

1Effective upon the date on which the Agreement between the United States and the Union
of Soviet Socialist Republics on the Maritime Boundary, signed June 1, 1990, enters into force
for the United States, section 301(c)(2) of the Flower Garden National Marine Sanctuary (P.L.
102-251; 106 Stat. 63) amends this subsection by inserting after paragraph (2) the following:

“(3) All fishery resources in the special areas.”

2 Effective upon the date on which the Agreement between the United States and the Union
of Soviet Socialist Republics on the Maritime Boundary, signed June 1, 1990, enters into force
for the United States, section 301(d)(1) of the Flower Garden National Marine Sanctuary (P.L.
102-251; 106 Stat. 63) provides the following amendments:

(d) FOREIGN FISHING.—Section 201 of the Magnuson Fishery Conservation and Management
Act (16 U.S.C. 1821) is amended—
(1) in subsection (a)—
(A) by inserting “within the special areas,” immediately before “or for anadromous
species”; and
(B) by striking “beyond the exclusive economic zone” and inserting in lieu thereof “be-
yond such zone or areas”;
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foreign nation and its fishing vessels, to comply with the following
terms and conditions:

(1) The foreign nation, and the owner or operator of any
fishing vessel fishing pursuant to such agreement, will abide
by all regulations promulgated by the Secretary pursuant to
this Act, including any regulations promulgated to implement
any applicable fishery management plan or any preliminary
fishery management plan.

(2) The foreign nation, and the owner or operator of any
fishing vessel fishing pursuant to such agreement, will abide
by the requirement that—

(A) any officer authorized to enforce the provisions of
this Act (as provided for in section 311) be permitted—

(i) to board, and search or inspect, any such vessel
at any time,

(11) to make arrests and seizures provided for in
section 311(b) whenever such officer has reasonable
cause to believe, as a result of such a search or inspec-
tion, that any such vessel or any person has com-
mitted an act prohibited by section 307, and

(iii) to examine and make notations on the permit
issued pursuant to section 204 for such vessel,;

(B) the permit issued for any such vessel pursuant to
section 204 be prominently displayed in the wheelhouse of
such vessel;

(C) transponders, or such other appropriate position-
fixing and identification equipment as the Secretary of the
department in which the Coast Guard is operating deter-
mines to be appropriate, be installed and maintained in
working order on each such vessel,

(D) United States observers required under subsection
(h) be permitted to be stationed aboard any such vessel
and that all of the costs incurred incident to such sta-
tioning, including the costs of data editing and entry and
observer monitoring, be paid for, in accordance with such
subsection, by the owner or operator of the vessel;

(E) any fees required under section 204(b)(10) be paid
in advance;

(F) agents be appointed and maintained within the
United States who are authorized to receive and respond
to any legal process issued in the United States with re-
spect to such owner or operator; and

(G) responsibility be assumed, in accordance with any
requirements prescribed by the Secretary, for the reim-
bursement of United States citizens for any loss of, or
damage to, their fishing vessels, fishing gear, or catch
which is caused by any fishing vessel of that nation;

and will abide by any other monitoring, compliance, or enforce-
ment requirement related to fishery conservation and manage-
ment which is included in such agreement.

(3) The foreign nation and the owners or operators of all
of the fishing vessels of such nation shall not, in any year, har-
vest an amount of fish which exceeds such nation’s allocation
of the total allowable level of foreign fishing, as determined
under subsection (e).
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(4) The foreign nation will—

(A) apply, pursuant to section 204, for any required
permits;

(B) deliver promptly to the owner or operator of the
appropriate fishing vessel any permit which is issued
under that section for such vessel,

(C) abide by, and take appropriate steps under its own
laws to assure that all such owners and operators comply
with, section 204(a) and the applicable conditions and re-
strictions established under section 204(b)(7); and

(D) take, or refrain from taking, as appropriate, ac-
tions of the kind referred to in subsection (e)(1) in order
to receive favorable allocations under such subsection.

(d) ToTAL ALLOWABLE LEVEL OF FOREIGN FISHING.—The total
allowable level of foreign fishing, if any, with respect to any fishery
subject to the exclusive fishery management authority of the
United States, shall be that portion of the optimum yield of such
fishery which will not be harvested by vessels of the United States,
as determined in accordance with this Act.

(e) ALLOCATION OF ALLOWABLE LEVEL.—(1)(A) The Secretary of
State, in cooperation with the Secretary, may make allocations to
foreign nations from the total allowable level of foreign fishing
which is permitted with respect to each fishery subject to the exclu-
sive fishery management authority of the United States.

(B) From the determinations made under subparagraph (A),
the Secretary of State shall compute the aggregate of all of the
fishery allocations made to each foreign nation.

(C) The Secretary of State shall initially release to each foreign
nation for harvesting up to 50 percent of the allocations aggregate
computed for such nation under subparagraph (B), and such re-
lease of allocation shall be apportioned by the Secretary of State,
in cooperation with the Secretary, among the individual fishery al-
locations determined for that nation under subparagraph (A). The
basis on which each apportionment is made under this subpara-
graph shall be stated in writing by the Secretary of State.

(D) After the initial release of fishery allocations under sub-
paragraph (C) to a foreign nation, any subsequent release of an al-
location for any fishery to such nation shall only be made—

(i) after the lapse of such period of time as may be suffi-
cient for purposes of making the determination required under
clause (ii); and

(i1) if the Secretary of State and the Secretary, after taking
into account the size of the allocation for such fishery and the
length and timing of the fishing season, determine in writing
that such nation is complying with the purposes and intent of
this paragraph with respect to such fishery.

If the foreign nation is not determined under clause (ii) to be in
such compliance, the Secretary of State shall reduce, in a manner
and quantity he considers to be appropriate (I) the remainder of
such allocation, or (II) if all of such allocation has been released,
the next allocation of such fishery, if any, made to such nation.

(E) The determinations required to be made under subpara-
graphs (A) and (D)@i), and the apportionments required to be made
Lmdec]lr subparagraph (C), with respect to a foreign nation shall be

ased on—
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(i) whether, and to what extent, such nation imposes tariff
barriers or nontariff barriers on the importation, or otherwise
restricts the market access, of both United States fish and fish-
ery products, particularly fish and fishery products for which
the foreign nation has requested an allocation;

(ii) whether, and to what extent, such nation is cooperating
with the United States in both the advancement of existing
and new opportunities for fisheries exports from the United
States through the purchase of fishery products from United
States processors, and the advancement of fisheries trade
through the purchase of fish and fishery products from United
States fishermen, particularly fish and fishery products for
which the foreign nation has requested an allocation;

(ii1) whether, and to what extent, such nation and the fish-
ing fleets of such nation have cooperated with the United
States in the enforcement of United States fishing regulations;

(iv) whether, and to what extent, such nation requires the
fish harvested from the exclusive economic zone ! for its domes-
tic consumption;

(v) whether, and to what extent, such nation otherwise
contributes to, or fosters the growth of, a sound and economic
United States fishing industry, including minimizing gear con-
flicts with fishing operations of United States fishermen, and
transferring harvesting or processing technology which will
benefit the United States fishing industry;

(vi) whether, and to what extent, the fishing vessels of
such nation have traditionally engaged in fishing in such fish-
ery;

(vii) whether, and to what extent, such nation is cooper-
ating with the United States in, and making substantial con-
tributions to, fishery research and the identification of fishery
resources; and

(viii) such other matters as the Secretary of State, in co-
operation with the Secretary, deems appropriate.

(2)(A) For the purposes of this paragraph—

(i) The term “certification” means a certification made by
the Secretary that nationals of a foreign country, directly or in-
directly, are conducting fishing operations or engaging in trade
or taking which diminishes the effectiveness of the Inter-
national Convention for the Regulation of Whaling. A certifi-
cation under this section shall also be deemed a certification
for the purposes of section 8(a) of the Fishermen’s Protective
Act of 1967 (22 U.S.C. 1978(a)).

(i) The term “remedial period” means the 365-day period
beginning on the date on which a certification is issued with
respect to a foreign country.

(B) If the Secretary issues a certification with respect to any
foreign country, then each allocation under paragraph (1) that—

(i) is in effect for that foreign country on the date of
issuance; or

1Effective upon the date on which the Agreement between the United States and the Union
of Soviet Socialist Republics on the Maritime Boundary, signed June 1, 1990, enters into force
for the United States, section 301(d)(2) of Public Law 102-251, sought to insert “or special
areas” after “exclusive economic zone” in section 201(e)(1)(E)IV). The amendment probably
should have been made to section 201(e)(1)(E)(iv) and cannot be executed.



299 MAGNUSON-STEVENS FISHERY CONSERVATION & MGT. ACT  Sec. 201

(i1) is not in effect on such date but would, without regard
to this paragraph, be made to the foreign country within the
remedial period;

shall be reduced by the Secretary of State, in consultation with the
Secretary, by not less than 50 percent.

(C) The following apply for purposes of administering subpara-
graph (B) with respect to any foreign country:

(i) If on the date of certification, the foreign country has
harvested a portion, but not all, of the quantity of fish specified
under any allocation, the reduction under subparagraph (B) for
that allocation shall be applied with respect to the quantity not
harvested as of such date.

(i1) If the Secretary notified the Secretary of State that it
is not likely that the certification of the foreign country will be
terminated under section 8(d) of the Fishermen’s Protective Act
of 1967 before the close of the period for which an allocation
is applicable or before the close of the remedial period (which-
ever close first occurs) the Secretary of State, in consultation
with the Secretary, shall reallocate any portion of any reduc-
tion made under subparagraph (B) among one or more foreign
countries for which no certification is in effect.

(iii) If the certification is terminated under such section
8(d) during the remedial period, the Secretary of State shall re-
turn to the foreign country that portion of any allocation re-
duced under subparagraph (B) that was not reallocated under
clause (ii); unless the harvesting of the fish covered by the allo-
cation is otherwise prohibited under this Act.

(iv) The Secretary may refund or credit, by reason of re-
duction of any allocation under this paragraph, any fee paid
under section 204.

(D) If the certification of a foreign country is not terminated
under section 8(d) of the Fishermen’s Protective Act of 1967 before
the close of the last day of the remedial period, the Secretary of
State—

(i) with respect to any allocation made to that country and
in effect (as reduced under subparagraph (B)) on such last day,
shall rescind, effective on and after the day after such last day,
any unharvested portion of such allocation; and

(i1) may not thereafter make any allocation to that country
under paragraph (1) until the certification is terminated.

(f) RECIPROCITY.—Foreign fishing shall not be authorized for
the fishing vessels of any foreign nation unless such nation satis-
fies the Secretary and the Secretary of State that such nation ex-
tends substantially the same fishing privileges to fishing vessels of
the United States, if any, as the United States extends to foreign
fishing vessels.

(g) PRELIMINARY FISHERY MANAGEMENT PLANS.—The Sec-
retary, when notified by the Secretary of State that any foreign na-
tion has submitted an application under section 204(b), shall pre-
pare a preliminary fishery management plan for any fishery cov-
ered by such application if the Secretary determines that no fishery
management plan for that fishery will be prepared and imple-
mented, pursuant to title III, before March 1, 1977. To the extent
practicable, each such plan—
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(1) shall contain a preliminary description of the fishery
and a preliminary determination as to—

(A) the optimum yield from such fishery;

(B) when appropriate, the capacity and extent to
which United States fish processors will process that por-
tion of such optimum yield that will be harvested by ves-
sels of the United States; and

(C) the total allowable level of foreign fishing with re-
spect to such fishery;

(2) shall require each foreign fishing vessel engaged or
wishing to engage in such fishery to obtain a permit from the
Secretary;

(3) shall require the submission of pertinent data to the
Secretary, with respect to such fishery, as described in section
303(a)(5); and

(4) may, to the extent necessary to prevent irreversible ef-
fects from overfishing, with respect to such fishery, contain
conservation and management measures applicable to foreign
fishing which—

(A) are determined to be necessary and appropriate for
the conservation and management of such fishery,

(B) are consistent with the national standards, the
other provisions of this Act, and other applicable law, and
( (C) are described in section 303(b)(2), (3), (4), (5), and
7)

Each preliminary fishery management plan shall be in effect with
respect to foreign fishing for which permits have been issued until
a fishery management plan is prepared and implemented, pursuant
to title III, with respect to such fishery. The Secretary may, in ac-
cordance with section 553 of title 5, United States Code, also pre-
pare and promulgate interim regulations with respect to any such
preliminary plan. Such regulations shall be in effect until regula-
tions implementing the applicable fishery management plan are
promulgated pursuant to section 305.

(h) FurLL OBSERVER COVERAGE PROGRAM.—(1)(A) Except as
provided in paragraph (2), the Secretary shall establish a program
under which a United States observer will be stationed aboard each
foreign fishing vessel while that vessel is engaged in fishing within
the exclusive economic zone 1.

(B) The Secretary shall by regulation prescribe minimum
health and safety standards that shall be maintained aboard each
foreign fishing vessel with regard to the facilities provided for the
quartering of, and the carrying out of observer functions by, United
States observers.

(2) The requirement in paragraph (1) that a United States ob-
server be placed aboard each foreign fishing vessel may be waived
by the Secretary if he finds that—

(A) in a situation where a fleet of harvesting vessels trans-
fers its catch taken within the exclusive economic zone?! to an-

1Effective upon the date on which the Agreement between the United States and the Union
of Soviet Socialist Republics on the Maritime Boundary, signed June 1, 1990, enters into force
for the United States, section 301(d)(3)(A) of the Flower Garden National Marine Sanctuary
(P.L. 102-251; 106 Stat. 63) amends paragraph (1)(A) by inserting “or special areas” before the
period at the end. Section 301(d)(3)(B) of such Act amends paragraph (2)(A) by inserting “or spe-
cial areas” after “exclusive economic zone”.
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other vessel, aboard which is a United States observer, the sta-

tioning of United States observers on only a portion of the har-

vesting vessel fleet will provide a representative sampling of

the by-catch of the fleet that is sufficient for purposes of deter-

mining whether the requirements of the applicable manage-
ment plans for the by-catch species are being complied with;

(B)! in a situation where the foreign fishing vessel is

operating under a Pacific Insular Area fishing agreement,

the Governor of the applicable Pacific Insular Area, in con-

sultation with the Western Pacific Council, has established

an observer coverage program that is at least equal in ef-
fectiveness to the program established by the Secretary;

(C) the time during which a foreign fishing vessel will en-

gage in fishing within the exclusive economic zone or special

areas will be of such short duration that the placing of a

United States observer aboard the vessel would be impractical;

or

(D) for reasons beyond the control of the Secretary, an ob-
server is not available.

(3) Observers, while stationed aboard foreign fishing vessels,
shall carry out such scientific, compliance monitoring, and other
functions as the Secretary deems necessary or appropriate to carry
out the purposes of this Act; and shall cooperate in carrying out
such other scientific programs relating to the conservation and
management of living resources as the Secretary deems appro-
priate.

(4) In addition to any fee imposed under section 204(b)(10) of
this Act and section 10(e) of the Fishermen’s Protective Act of 1967
(22 U.S.C. 1980(e)) with respect to foreign fishing for any year after
1980, the Secretary shall impose, with respect to each foreign fish-
ing vessel for which a permit is issued under such section 204, a
surcharge in an amount sufficient to cover all the costs of providing
a United States observer aboard that vessel. The failure to pay any
surcharge imposed under this paragraph shall be treated by the
Secretary as a failure to pay the permit fee for such vessel under
section 204(b)(10). All surcharges collected by the Secretary under
this paragraph shall be deposited in the Foreign Fishing Observer
Fund established by paragraph (5).

(5) There is established in the Treasury of the United States
the Foreign Fishing Observer Fund. The Fund shall be available to
the Secretary as a revolving fund for the purpose of carrying out
this subsection. The Fund shall consist of the surcharges deposited
into it as required under paragraph (4). All payments made by the
Secretary to carry out this subsection shall be paid from the Fund,
only to the extent and in the amounts provided for in advance in
appropriation Acts. Sums in the Fund which are not currently
needed for the purposes of this subsection shall be kept on deposit
or invested in obligations of, or guaranteed by, the United States.

(6) If at any time the requirement set forth in paragraph (1)
cannot be met because of insufficient appropriations, the Secretary
shall, in implementing a supplementary observer program:

(A) certify as observers, for the purposes of this subsection,
individuals who are citizens or nationals of the United States

1Margin so in law.
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and who have the requisite education or experience to carry

out the functions referred to in paragraph (3);

(B) establish standards of conduct for certified observers
equivalent to those applicable to Federal personnel;

(C) establish a reasonable schedule of fees that certified
observers or their agents shall be paid by the owners and oper-
ators of foreign fishing vessels for observer services; and

(D) monitor the performance of observers to ensure that it
meets the purposes of this Act.

(1) RECREATIONAL FISHING.—Notwithstanding any other provi-
sion of this title, foreign fishing vessels which are not operated for
profit may engage in recreational fishing within the exclusive eco-
nomic zone !l and the waters within the boundaries of a State sub-
ject to obtaining such permits, paying such reasonable fees, and
complying with such conditions and restrictions as the Secretary
and the Governor of the State (or his designee) shall impose as
being necessary or appropriate to insure that the fishing activity of
such foreign vessels within such zone! or waters, respectively, is
consistent with all applicable Federal and State laws and any ap-
plicable fishery management plan implemented under section 304.
The Secretary shall consult with the Secretary of State and the
Secretary of the Department in which the Coast Guard is operating
in formulating the conditions and restrictions to be applied by the
Secretary under the authority of this subsection.

SEC. 202. [16 U.S.C. 1822] INTERNATIONAL FISHERY AGREEMENTS.
(a) NEGOTIATIONS.—The Secretary of State—
(1) shall renegotiate treaties as provided for in subsection
(b);

(2) shall negotiate governing international fishery agree-
ments described in section 201(c);

(3) may negotiate boundary agreements as provided for in
subsection (d);

(4) shall, upon the request of and in cooperation with the
Secretary, initiate and conduct negotiations for the purpose of
entering into international fishery agreements—

(A) which allow fishing vessels of the United States
equitable access to fish over which foreign nations assert
exclusive fishery management authority, and

(B) which provide for the conservation and manage-
meélt of anadromous species and highly migratory species;
an
(5) may enter into such other negotiations, not prohibited

by subsection (c), as may be necessary and appropriate to fur-

ther the purposes, policy, and provisions of this Act.

(b) TREATY RENEGOTIATION.—The Secretary of State, in co-
operation with the Secretary, shall initiate, promptly after the date
of enactment of this Act, the renegotiation of any treaty which per-

1Effective upon the date on which the Agreement between the United States and the Union
of Soviet Socialist Republics on the Maritime Boundary, signed June 1, 1990, enters into force
for the United States, section 301(d)(4) of the Flower Garden National Marine Sanctuary (P.L.
1102—251; 106 Stat. 63) amends this subsection (before its redesignation by P.L. 104-297) as fol-
ows:

(4) in subsection (j)—

(A) by inserting “, special areas,” immediately after “exclusive economic zone”; and
(B) by inserting “, areas,” immediately after “such zone”.
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tains to fishing within the exclusive economic zone (or within the
area that will constitute such zone after February 28, 1977)1, or for
anadromous species or Continental Shelf fishery resources beyond
such zone or areal, and which is in any manner inconsistent with
the purposes, policy, or provisions of this Act, in order to conform
such treaty to such purposes, policy, and provisions. It is the sense
of Congress that the United States shall withdraw from any such
treaty, in accordance with its provisions, if such treaty is not so re-
negotiated within a reasonable period of time after such date of en-
actment.

(¢) INTERNATIONAL FISHERY AGREEMENTS.—No international
fishery agreement (other than a treaty) which pertains to foreign
fishing within the exclusive economic zone (or within the area that
will constitute such zone after February 28, 1977)1, or for anad-
romous species or Continental Shelf fishery resources beyond such
zone or area 1—

(1) which is in effect on June 1, 1976, may thereafter be
renewed, extended, or amended; or

(2) may be entered into after May 31, 1976;

by the United States unless it is in accordance with the provisions
of section 201(c) or section 204(e).

(d) BOUNDARY NEGOTIATIONS.—The Secretary of State, in co-
operation with the Secretary, may initiate and conduct negotiations
with any adjacent or opposite foreign nation to establish the bound-
aries of the exclusive economic zone of the United States in relation
to any such nation.

(e) HIGHLY MIGRATORY SPECIES AGREEMENTS.—

(1) EVALUATION.—The Secretary of State, in cooperation
with the Secretary, shall evaluate the effectiveness of each ex-
isting international fishery agreement which pertains to fish-
ing for highly migratory species. Such evaluation shall consider
whether the agreement provides for—

(A) the collection and analysis of necessary informa-
tion for effectively managing the fishery, including but not
limited to information about the number of vessels in-
volved, the type and quantity of fishing gear used, the spe-
cies of fish involved and their location, the catch and by-
catch levels in the fishery, and the present and probable
future condition of any stock of fish involved;

(B) the establishment of measures applicable to the
fishery which are necessary and appropriate for the con-
servation and management of the fishery resource in-
volved;

(C) equitable arrangements which provide fishing ves-
sels of the United States with (i) access to the highly mi-

1Effective upon the date on which the Agreement between the United States and the Union
of Soviet Socialist Republics on the Maritime Boundary, signed June 1, 1990, enters into force
for the United States, section 301(e) of the Flower Garden National Marine Sanctuary (P.L.
102-251; 106 Stat. 63) amends subsections (b) and (c¢) as follows:
(e) INTERNATIONAL FISHERY AGREEMENTS.—Section 202 of the Magnuson Fishery Conserva-
tion and Management Act (16 U.S.C. 1822) is amended—
(1) in subsection (b)—
(A) by inserting “or special areas” immediately after “February 28, 1977)”; and
(B) by striking “such zone or area” and inserting in lieu thereof “such zone or areas”;
(2) in subsection (c)—
(A) by inserting “or special areas” immediately after “February 28, 1977)”; and
(53) by striking “such zone or area” and inserting in lieu thereof “such zone or areas”;
an
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gratory species that are the subject of the agreement and

(i1) a portion of the allowable catch that reflects the tradi-

tional participation by such vessels in the fishery;

(D) effective enforcement of conservation and manage-
ment measures and access arrangements throughout the
area of jurisdiction; and

(E) sufficient and dependable funding to implement
the provisions of the agreement, based on reasonable as-
sessments of the benefits derived by participating nations.
(2) ACCESS NEGOTIATIONS.—The Secretary of State, in co-

operation with the Secretary, shall initiate negotiations with

respect to obtaining access for vessels of the United States fish-
ing for tuna species within the exclusive economic zones of
other nations on reasonable terms and conditions.

(3) REPORTS.—The Secretary of State shall report to the
Congress—

(A) within 12 months after the date of enactment of
this subsection, on the results of the evaluation required
under paragraph (1), together with recommendations for
addressing any inadequacies identified; and

(B) within six months after such date of enactment, on
the results of the access negotiations required under para-
graph (2).

(4) NEGOTIATION.—The Secretary of State, in consultation
with the Secretary, shall undertake such negotiations with re-
spect to international fishery agreements on highly migratory
species as are necessary to correct inadequacies identified as a
result of the evaluation conducted under paragraph (1).

(5) SOUTH PACIFIC TUNA TREATY.—It is the sense of the
Congress that the United States Government shall, at the ear-
liest opportunity, begin negotiations for the purpose of extend-
ing the Treaty on Fisheries Between the Governments of Cer-
tain Pacific Island States and the Government of the United
States of America, signed at Port Moresby, Papua New Guinea,
April 2, 1987, and it Annexes, Schedules, and implementing
agreements for an additional term of 10 years on terms and
conditions at least as favorable to vessels of the United States
and the United States Government.

(f) NONRECOGNITION.—It is the sense of the Congress that the
United States Government shall not recognize the claim of any for-
eign nation to an exclusive economic zone (or the equivalent) be-
yond such nation’s territorial sea, to the extent that such sea is rec-
ognized by the United States, if such nation—

(1) fails to consider and take into account traditional fish-
ing activity of fishing vessels of the United States;

(2) fails to recognize and accept that highly migratory spe-
cies are to be managed by applicable international fishery
agreements, whether or not such nation is a party to any such
agreement; or

(3) imposes on fishing vessels of the United States any
conditions or restrictions which are unrelated to fishery con-
servation and management.

(g) FISHERY AGREEMENT WITH UNION OF SOVIET SOCIALIST RE-
PUBLICS.—(1) The Secretary of State, in consultation with the Sec-
retary, is authorized to negotiate and conclude a fishery agreement
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Wi‘lcthussia of a duration of no more than 3 years, pursuant to
which—

(A) Russia will give United States fishing vessels the op-
portunity to conduct traditional fisheries within waters claimed
by the United States prior to the conclusion of the Agreement
between the United States of America and the Union of Soviet
Socialist Republics on the Maritime Boundary, signed June 1,
1990, west of the maritime boundary, including the western
special area described in Article 3(2) of the Agreement;

(B) the United States will give fishing vessels of Russia
the opportunity to conduct traditional fisheries within waters
claimed by the Union of Soviet Socialist Republics prior to the
conclusion of the Agreement referred to in subparagraph (A),
east of the maritime boundary, including the eastern special
areas described in Article 3(1) of the Agreement;

(C) catch data shall be made available to the government
of the country exercising fisheries jurisdiction over the waters
in which the catch occurred; and

(D) each country shall have the right to place observers on
board vessels of the other country and to board and inspect
such vessels.

(2) Vessels operating under a fishery agreement negotiated and
concluded pursuant to paragraph (1) shall be subject to regulations
and permit requirements of the country in whose waters the fish-
eries are conducted only to the extent such regulations and permit
requirements are specified in that agreement.

(38) The Secretary of Commerce may promulgate such regula-
tions, in accordance with section 553 of title 5, United States Code,
as may be necessary to carry out the provisions of any fishery
agreement negotiated and concluded pursuant to paragraph (1).

(h) BycATcH REDUCTION AGREEMENTS.—

(1) The Secretary of State, in cooperation with the Sec-
retary, shall seek to secure an international agreement to es-
tablish standards and measures for bycatch reduction that are
comparable to the standards and measures applicable to
United States fishermen for such purposes in any fishery regu-
lated pursuant to this Act for which the Secretary, in consulta-
tion with the Secretary of State, determines that such an inter-
national agreement is necessary and appropriate.

(2) An international agreement negotiated under this sub-
section shall be—

(A) consistent with the policies and purposes of this

Act; and

(B) subject to approval by Congress under section 203.

(3) Not later than January 1, 1997, and annually there-
after, the Secretary, in consultation with the Secretary of
State, shall submit to the Committee on Commerce, Science,
and Transportation of the Senate and the Committee on Re-
sources of the House of Representatives a report describing ac-
tions taken under this subsection.

SEC. 203. [16 U.S.C. 1823] CONGRESSIONAL OVERSIGHT OF INTER-
NATIONAL FISHERY AGREEMENTS.

(a) IN GENERAL.—No governing international fishery agree-
ment, bycatch reduction agreement, or Pacific Insular Area fishery
agreement shall become effective with respect to the United States
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before the close of the first 120 days (excluding any days in a pe-
riod for which the Congress is adjourned sine die) after the date
on which the President transmits to the House of Representatives
and to the Senate a document setting forth the text of such gov-
erning international fishery agreement, bycatch reduction agree-
ment, or Pacific Insular Area fishery agreement. A copy of the doc-
ument shall be delivered to each House of Congress on the same
day and shall be delivered to the Clerk of the House of Representa-
tives, if the House is not in session, and to the Secretary of the
Senate, if the Senate is not in session.

(b) REFERRAL TO COMMITTEES.—Any document described in
subsection (a) shall be immediately referred in the House of Rep-
resentatives to the Committee on Merchant Marine and Fisheries?,
and in the Senate to the Committees on Commerce, Science, and
Transportation and on Foreign Relations.

(c) CONGRESSIONAL PROCEDURES.—

(1) RULES OF THE HOUSE OF REPRESENTATIVE AND SEN-
ATE.—The provisions of this section are enacted by the
Congress—

(A) as an exercise of the rulemaking power of the
House of Representatives and the Senate, respectively, and
they are deemed a part of the rules of each House, respec-
tively, but applicable only with respect to the procedure to
be followed in that House in the case of fishery agreement
resolutions described in paragraph (2), and they supersede
other rules only to the extent that they are inconsistent
therewith; and

(B) with full recognition of the constitutional right of
either House to change the rules (so far as they relate to
the procedure of that House) at any time, and in the same
manner and to the same extent as in the case of any other
rule of that House.

(2) DEFINITION.—For purposes of this subsection, the term
“fishery agreement resolution” refers to a joint resolution of ei-
ther House of Congress—

(A) the effect of which is to prohibit the entering into
force and effect of any governing international fishery
agreement, bycatch reduction agreement, or Pacific Insular
Area fishery agreement the texst of which is transmitted
to the Congress pursuant to subsection (a); and

(B) which is reported from the Committee on Mer-
chant Marine and Fisheries of the House of Representa-
tives 2 or the Committee on Commerce, Science, and Trans-
portation or the Committee on Foreign Relations of the
Senate, not later than 45 days after the date on which the

1The Committee on Merchant Marine and Fisheries of the House of Representatives was abol-
ished by House Resolution No. 6, One Hundred Fourth Congress, Jan. 4, 1995. The former juris-
diction of such committee is divided among the Committee on Resources, the Committee on
Transportation and Infrastructure, and the Committee on Armed Services of the House of
Representatives.

2The Committee on Merchant Marine and Fisheries of the House of Representatives was abol-
ished by House Resolution No. 6, One Hundred Fourth Congress, Jan. 4, 1995. The former juris-
diction of such committee is divided among the Committee on Resources, the Committee on
Transportation and Infrastructure, and the Committee on Armed Services of the House of
Representatives.
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document described in subsection (a) relating to that

agreement is transmitted to the Congress.

(3) PLACEMENT ON CALENDAR.—Any fishery agreement res-
olution upon being reported shall immediately be placed on the
appropriate calendar.

(4) FLOOR CONSIDERATION IN THE HOUSE.—

(A) A motion in the House of Representatives to pro-
ceed to the consideration of any fishery agreement resolu-
tion shall be highly privileged and not debatable. An
amendment to the motion shall not be in order, nor shall
it be in order to move to reconsider the vote by which the
motion is agreed to or disagreed to.

(B) Debate in the House of Representatives on any
fishery agreement resolution shall be limited to not more
than 10 hours, which shall be divided equally between
those favoring and those opposing the resolution. A motion
further to limit debate shall not be debatable. It shall not
be in order to move to recommit any fishery agreement
resolution or to move to reconsider the vote by which any
fishery agreement resolution is agreed to or disagreed to.

(C) Motions to postpone, made in the House of Rep-
resentatives with respect to the consideration of any fish-
ery agreement resolution, and motions to proceed to the
consideration of other business, shall be decided without
debate.

(D) All appeals from the decisions of the Chair relating
to the application of the Rules of the House of Representa-
tives to the procedure relating to any fishery agreement
resolution shall be decided without debate.

(E) Except to the extent specifically provided in the
preceding provisions of this subsection, consideration of
any fishery agreement resolution shall be governed by the
Rules of the House of Representatives applicable to other
bills and resolutions in similar circumstances.

(5) FLOOR CONSIDERATION IN THE SENATE.—

(A) A motion in the Senate to proceed to the consider-
ation of any fishery agreement resolution shall be privi-
leged and not debatable. An amendment to the motion
shall not be in order, nor shall it be in order to move to
reconsider the vote by which the motion is agreed to or
disagreed to.

(B) Debate in the Senate on any fishery agreement
resolution and on all debatable motions and appeals in
connection therewith shall be limited to not more than 10
hours. The time shall be equally divided between, and con-
trolled by, the majority leader and the minority leader or
their designees.

(C) Debate in the Senate on any debatable motion or
appeal in connection with any fishery agreement resolu-
tion shall be limited to not more than 1 hour, to be equally
divided between, and controlled by, the mover of the mo-
tion or appeal and the manager of the resolution, except
that if the manager of the resolution is in favor of any
such motion or appeal, the time in opposition thereto shall
be controlled by the minority leader or his designee. The
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majority leader and the minority leader, or either of them,
may allot additional time to any Senator during the con-
sideration of any debatable motion or appeal, from time
under their control with respect to the applicable fishery
agreement resolution.

(D) A motion in the Senate to further limit debate is
not debatable. A motion to recommit any fishery agree-
ment resolution is not in order.

SEC. 204. [16 U.S.C. 1824] PERMITS FOR FOREIGN FISHING.

(a) IN GENERAL.—After February 28, 1977, no foreign fishing
vessel shall engage in fishing within the exclusive economic zone, !
or for anadromous species or Continental Shelf fishery resources
beyond such zone!, unless such vessel has on board a valid permit
issued under this section for such vessel.

(b) APPLICATIONS AND PERMITS UNDER GOVERNING INTER-
NATIONAL FISHERY AGREEMENTS.—

(1) EviciBiLITY.—Each foreign nation with which the
United States has entered into a governing international fish-
ery agreement shall submit an application to the Secretary of
State each year for a permit for each of its fishing vessels that
wishes to engage in fishing described in subsection (a). No per-
mit issued under this section may be valid for longer than a
year; and section 558(c) of title 5, United States Code, does not
apply to the renewal of any such permit.

(2) ForMSs.—The Secretary, in consultation with the Sec-
retary of State and the Secretary of the department in which
the Coast Guard is operating, shall prescribe the forms for per-
mit applications submitted under this subsection and for per-
mits issued pursuant to any such application.

(3) CONTENTS.—Any application made under this sub-
section shall specify—

(A) the name and official number or other identifica-
tion of each fishing vessel for which a permit is sought, to-
gether with the name and address of the owner thereof;

(B) the tonnage, hold capacity, speed, processing
equipment, type and quantity of fishing gear, and such
other pertinent information with respect to characteristics
of each such vessel as the Secretary may require;
ik (C) each fishery in which each such vessel wishes to

ish;

(D) the estimated amount of tonnage of fish which will
be caught, taken, or harvested in each such fishery by each
such vessel during the time the permit is in force;

(E) the amount or tonnage of United States harvested
fish, if any, which each such vessel proposes to receive at
sea from vessels of the United States;

1Effective upon the date on which the Agreement between the United States and the Union
of Soviet Socialist Republics on the Maritime Boundary, signed June 1, 1990, enters into force
for the United States, section 301(f) of the Flower Garden National Marine Sanctuary (P.L. 102—
251; 106 Stat. 64) amends this subsection as follows:

(f) PERMITS FOR FOREIGN FISHING.—Section 204(a) of the Magnuson Fishery Conservation and
Management Act (16 U.S.C. 1824(a)) is amended—
(1) by inserting “within the special areas,” immediately before “or for anadromous spe-
cies”; and
(2) by inserting “or areas” immediately after “such zone”.
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(F) the ocean area in which, and the season or period
during which, such fishing will be conducted; and
(G) all applicable vessel safety standards imposed by
the foreign country, and shall include written certification
that the vessel is in compliance with those standards;
and shall include any other pertinent information and material
which the Secretary may require.

(4) TRANSMITTAL FOR ACTION.—Upon receipt of any appli-
cation which complies with the requirements of paragraph (3),
the Secretary of State shall publish a notice of receipt of the
application in the Federal Register. Any such notice shall sum-
marize the contents of the applications from each nation in-
cluded therein with respect to the matters described in para-
graph (3). The Secretary of State shall promptly transmit—

(A) such application, together with his comments and
recommendations thereon, to the Secretary;

(B) a copy of the application to the Secretary of the de-
partment in which the Coast Guard is operating; and

(C) a copy or a summary of the application to the ap-
propriate Council.

(5) ACTION BY COUNCIL.—After receiving a copy or sum-
mary of an application under paragraph (4)(C), the Council
may prepare and submit to the Secretary such written com-
ments on the application as it deems appropriate. Such com-
ments shall be submitted within 45 days after the date on
which the application is received by the Council and may in-
clude recommendations with respect to approval of the applica-
tion and, if approval is recommended, with respect to appro-
priate conditions and restrictions thereon. Any interested per-
son may submit comments to such Council with respect to any
such application. The Council shall consider any such com-
ments in formulating its submission to the Secretary.

(6) APPROVAL.—(A) After receipt of any application trans-
mitted under paragraph (4)(A), the Secretary shall consult
with the Secretary of State and, with respect to enforcement,
with the Secretary of the department in which the Coast
Guard is operating. The Secretary after taking into consider-
ation the views and recommendations of such Secretaries, and
any comments submitted by any Council under paragraph (5),
may approve, subject to subparagraph (B), the application, if
he determines that the fishing described in the application will
meet the requirements of this Act, or he may disapprove all or
any portion of the application.

(B)d) In the case of any application which specifies that
one or more foreign fishing vessels propose to receive at sea
United States harvested fish from vessels of the United States,
the Secretary may approve the application unless the Sec-
retary determines, on the basis of the views, recommendations,
and comments referred to in subparagraph (A) and other perti-
nent information, that United States fish processors have ade-
quate capacity, and will utilize such capacity, to process all
United States harvested fish from the fishery concerned.

(i1) The amount or tonnage of United States harvested fish
which may be received at sea during any year by foreign fish-
ing vessels under permits approved under this paragraph may
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not exceed that portion of the optimum yield of the fishery con-
cerned which will not be utilized by United States fish proc-
essors.

(ii1) In deciding whether to approve any application under
this subparagraph, the Secretary may take into account, with
respect to the foreign nation concerned, such other matters as
the Secretary deems appropriate.

(7) ESTABLISHMENT OF CONDITIONS AND RESTRICTIONS.—
The Secretary shall establish conditions and restrictions which
shall be included in each permit issued pursuant to any appli-
cation approved under paragraph (6) or subsection (d) and
which must be complied with by the owner or operator of the
fishing vessel for which the permit is issued. Such conditions
and restrictions shall include the following:

(A) All of the requirements of any applicable fishery
management plan, or preliminary fishery management
plan, and any applicable Federal or State fishing regula-
tions.

(B) The requirement that no permit may be used by
any vessel other than the fishing vessel for which it is
issued.

(C) The requirements described in section 201(c)(1),
(2), and (3).

(D) If the permit is issued other than pursuant to an
application approved under paragraph (6)(B) or subsection
(d), the restriction that the foreign fishing vessel may not
receive at sea United States harvested fish from vessels of
the United States.

(E) If the permit is issued pursuant to an application
approved under paragraph (6)(B), the maximum amount or
tonnage of United States harvested fish which may be re-
ceived at sea from vessels of the United States.

(F) Any other condition and restriction related to fish-
ery conservation and management which the Secretary
prescribes as necessary and appropriate.

(8) NOTICE OF APPROVAL.—The Secretary shall promptly
transmit a copy of each application approved under paragraph
(6) and the conditions and restrictions established under para-
graph (7) to—

(A) the Secretary of State for transmittal to the for-
eign nation involved,

(B) the Secretary of the department in which the
Coast Guard is operating; and

(C) any Council which has authority over any fishery
specified in such application.

(9) DISAPPROVAL OF APPLICATIONS.—If the Secretary does
not approve any application submitted by a foreign nation
under this subsection, he shall promptly inform the Secretary
of State of the disapproval and his reasons therefore. The Sec-
retary of State shall notify such foreign nation of the dis-
approval and the reasons therefor. Such foreign nation, after
taking into consideration the reasons for disapproval, may sub-
mit a revised application under this subsection.

(10) FEES.—
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(A) Fees shall be paid to the Secretary by the owner
or operator of any foreign fishing vessel for which a permit
has been issued pursuant to this section. The Secretary, in
consultation with the Secretary of State, shall establish a
schedule of reasonable fees that shall apply
nondiscriminatorily to each foreign nation.

(B) Amounts collected by the Secretary under this
paragraph shall be deposited in the general fund of the
Treasury.

(11) ISSUANCE OF PERMITS.—If a foreign nation notifies the
Secretary of State of its acceptance of the conditions and re-
strictions established by the Secretary under paragraph (7),
the Secretary of State shall promptly transmit such notifica-
tion to the Secretary. Upon payment of the applicable fees es-
tablished pursuant to paragraph (10), the Secretary shall
thereupon issue to such foreign nation, through the Secretary
of State, permits for the appropriate fishing vessels of that na-
tion. Each permit shall contain a statement of all conditions
and restrictions established under paragraph (7) which apply
to the fishing vessel for which the permit is issued.

(c) REGISTRATION PERMITS.—The Secretary of State, in coopera-
tion with the Secretary, shall issue annually a registration permit
for each fishing vessel of a foreign nation which is a party to an
international fishery agreement under which foreign fishing is au-
thorized by section 201(b) and which wishes to engage in fishing
described in subsection (a). Each such permit shall set forth the
terms and conditions contained in the agreement that apply with
respect to such fishing, and shall include the additional require-
ment that the owner or operator of the fishing vessel for which the
permit is issued shall prominently display such permit in the
wheelhouse of such vessel and show it, upon request, to any officer
authorized to enforce the provisions of this Act (as provided for in
section 311). The Secretary of State, after consultation with the
Secretary and the Secretary of the department in which the Coast
Guard is operating, shall prescribe the form and manner in which
applications for registration permits may be made, and the forms
of such permits. The Secretary of State may establish, require the
payment of, and collect fees for registration permits; except that
the level of such fees shall not exceed the administrative costs in-
curred by him in issuing such permits.

(d) TRANSSHIPMENT PERMITS.—

(1) AUTHORITY TO ISSUE PERMITS.—The Secretary may
issue a transshipment permit under this subsection which au-
thorizes a vessel other than a vessel of the United States to en-
gage in fishing consisting solely of transporting fish or fish
products at sea from a point within the exclusive economic
zone or, with the concurrence of a State, within the boundaries
of that State, to a point outside the United States to any per-
son who—

(A) submits an application which is approved by the
Secretary under paragraph (3); and

(B) pays a fee imposed under paragraph (7).

(2) TRANSMITTAL.—Upon receipt of an application for a
permit under this subsection, the Secretary shall promptly
transmit copies of the application to the Secretary of State,
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Secretary of the department in which the Coast Guard is oper-
ating, any appropriate Council, and any affected State.

(3) APPROVAL OF APPLICATION.—The Secretary may ap-
prove, in consultation with the appropriate Council or Marine
Fisheries Commission, an application for a permit under this
section if the Secretary determines that—

(A) the transportation of fish or fish products to be
conducted under the permit, as described in the applica-
tion, will be in the interest of the United States and will
meet the applicable requirements of this Act;

(B) the applicant will comply with the requirements
described in section 201(c)(2) with respect to activities au-
thorized by any permit issued pursuant to the application;

(C) the applicant has established any bonds or finan-
cial assurances that may be required by the Secretary; and

(D) no owner or operator of a vessel of the United
States which has adequate capacity to perform the trans-
portation for which the application is submitted has indi-
cated to the Secretary an interest in performing the trans-
portation at fair and reasonable rates.

(4) WHOLE OR PARTIAL APPROVAL.—The Secretary may ap-
prove all or any portion of a